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Part 73—Physical Protection of Plants and Materials 


5 -OL/ 


[Sec. 73.5 ae Sec. 73.12) as redesignated November 6, 1973, effec- 
8 


tive December 6, 1973 ( 


F. R. 30539).] 


eran OM | 


Sec. 73.6. Exemptions for certain quantities and kinds of special nuclear 
material.—A licensee is exempt from the requirements of §§ 73.30 through 


73.36 and of §§ 73.60, 73.70 and 73.72 of 


special nuclear material: 


this part, with respect to the following 


(a) Uranium-235 contained in uranium enriched to less than 20 percent 


in the U-235 isotope ; ° 


_(b) Special nuclear material which .is not readily separable from other 
radioactive material and which has a total external radiation dose rate in 
excess of 100 rems per hour at a distance of 3 feet from any accessible surface 


without intervening shielding; and . 


(c) Special nuclear material in a quantity. not exceeding 350 grams of 
uranium-235, uranium-233. plutonium, or a combination thereof, possessed 
in any analytical, research, quality control, metallurgical or electronic 


laboratory. 


i. 73.6 (formerly Sec. 73.13) as 
6, 1973, effective December 6, 1973 (38 
1975, effective December 15, 1975 (40 F. R. 52841).] 


-!) +: PHYSICAL PROTECTION OF SPECIAL NUCLEAR 
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32 ris 


amended and redesignated November 
FE R. 30539) ; amended November 13; 


3% 


* Sec. 73.30. General requirements.—(a) Except as specified in paragraph 
§ 73.36(a) or as otherwise authorized pursuant to § 73.30(f), each licensee 
who transports or who delivers to a carrier for transport either uranium-235 
(contained in uranium enriched to 20 percent or more in the U-235 isotope), 
uranium-233, or plutonium, or any combination of these materials, which is 


5,000 


ms or more computed by the formula, grams™ (grams coniained 


U-235) +2.5 (grams U-233+grams Pu), shall make arrangements to assure 
that such special nuclear material will, if a common or contract carrier is 
used, be transported under the established procedures of .a..carrier which 


provides a system for the physical p 


rotection of valuable material in transit 


and requires an exchange of hand-to-hand receipts at origin and destination 
and at all points enroute where there is a transfer of custody. . -> © “95% 

<(b) Transit times of shipments other than those specified in § 73.1(b) (3) 
shall be minimized and routes shall be selected to avoid areas of natural 
disaster or civil disorders. Such shipments shall be pre-planned to assure 
that deliveries occur at a time when the receiver at the final delivery point 


is present to accept receipt of shipment. « 


(c) Special nuclear material shall 
sealed by tamper indicating type seals. 


® The Atomic Energy Commission gave notice 
in the Federal Register of No’ ember 13, 1974 
(39 F. R. 40037) that it is considering amending 
§ 73.30 by deleting paragraph (g) and revising 
paragraphs (c) and (e) to read as follows: | 

(ce) Special nuclear material shall be shipped 
in containers which are sealed by tamper indi- 
cating type seals. The container shall also be 
locked if it is not {n another container or vehicie 
which is locked. The outermc3t container or 
vehicle shall also be sealed by tamper indicating 
type seals. Only containers weighing 5,000 
pounds or more shall be shipped in open rail- 
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be shipped in containers which are 
The containers ‘shall also be locked 


road cars. This paragraph does not apply to 
— of quantities specified in § 73.1(b) 
(3). aya 
“(e) By (sixty days after publication) each 
licensee who has previously submitted a plan to 
ship quantities of special nuclear material in 
excess of those specified In § 73.1(b)(2) shall 
update his plan outlining the procedures that 
will be used to meet the new requirements of 
$§ 73.30(c), 73.31(c), 73.32(b) and (c), 73.33(a), 
73.34(a), (b) and (c), and 73.35(a) and (b)." 


10CFR§ 73.30 {9308 


41 $5 
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if it is not in another container or vehicle which is locked. If inspection of 
the container or vehicle is not required by State or local authorities before 
final destination, the cutermost container or vehicle shall also be sealed by 
tamper indicating type seals. No container weighing 500 pounds or less 
shall be shipped in open trucks, railroad flat cars or box cars and ships. 
This paragraph does not apply to shipments of quantities specified in § 73.1(b) (3). 

(d) When guards are used pursuant to §§ 73.31(c) (1), 73.31(c) (2), 73.33 
and 73.35, the licensee shall not permit an individual to act as a guard unless 
there is documentation that the individual has been qualified by demonstrating 
an understanding of his duties and responsibilities’ The licensee or his agent 
shall have documentation that guards have been requalified annually. 


- * (e)*By January 7, 1974, each licensee shall submit a plan outlining the 
procedures that will be used to meet the requirements of §§ 73.30 through 73.36 
and 73.41(c) including a plan for the selection, qualification, and training of 
armed. escorts, or the specification and design of a specially designed truck or 


trailer as appropriate. This plan shall be followed by the licensee after March 


619742  - 9 


__, (f) A licensee, or applicant for a license may apply to the Commission 
for approval of proposed procedures for transport of special nuclear material 
in a manner not otherwise authorized by the regulations of this part. Such 
application shall include a description and quantity of the special nuclear 
material involved, the origin and destination, the carriers to be used, the 
expected time in transit, the number of transfer points, the communications 
to be used, the vehicle visual identification, and the cargo security and 


surveillance measures to be used. 


- -"(g) Paragraphs (b), (c), (d), and (£) of this section are effective March 
4. : 


6, 197 


~ [Sec. 73.30 as added effective February 1, 1973 (38 F. R. 3038) ; amended 
November 6, 1973, effective December 6, 1973 and March 6, 1974 (38 F. R. 


¢ Sec; 73.31. 
made without any scheduled intermediate stops to transfer special nuclear 
material or other cargo between the facility from which it is shipped and the 
facility of the receiver. ey : 


+ The Atomic Energy Commission gave notice 
in the Federal Register of November 13, 1974 
(39 F. R. 40037) that it Is considering amending 
§ 73.31 by deleting paragraph (f) and revising 
paragraph (c) to read as follows: 

“*(c) A shipment shall be accompanied by at 
least two guards in the vehicle containing the 
shipment. The shiprnent shall be further pro- 
tected by one of the following methods: 

*"(1) The shipment shall be made in a spe 
cially designed truck or trailer which reduces 
the vulnerability to theft. Design features of the 
truck or trailer shall permit immobilization of 
the van and provide barriers or deterrents to 
physical penetration of the cargo compartment. 
A separate escort vehicie, with at least two 
guards shall accompany the shipment. Guards 
shall maintain continuous vigilance for the pres- 
ence of conditions or situations which might 
threaten the security of the shipment, take such 
action as circumstances might require to avoid 
interference with continuous safe passage of the 
cargo vehicle, provide assistance to, or summon 
aid for crew of cargo vehicles in case of emer- 


q 3309 10CFR § 73.31 


vil “[79309] Bg ER apetie 
Shipment by road.—(a) All shipments by road shall be 


30535 and 30540) ; republished December 28, 1973 (38 F. R. 35432).] 


gency, check seals and locks at each stop where 
time permits, and observe the cargo vehicle and 
adjacent areas during stops. The vehicle con- 
taining the shipment shall be under continuous 
visual surveillance by at least two guards dur- 
ing rest stops. Continuous radio communication 
capability shall be provided between the cargo 
vehicle and the escort vehicles. Escort vehicles 
shall also be equipped with a radiotelephone. | 
The licensee may use his own employees as ° 
guards or he may use an agent. = 

**(2) The shipment shall be made in an er- 
mored car accompanied by two separate escort 
vehicites with at least two guards in each vehicle 
when the ability to communicate by radiotele- 
phoné or radio is not always available during 
the course of the shipment because of inade- 
quate communication range. When communica- 
tioa coverage is always available during the 
course of the shipment, armored car shipments 
may be made with only one separate escort 
vehicle containing at least two guards. The 
escorts’ duties shall be the same as those speci- 
fied in § 73.31(c)(1)." 


© 1975, Commerce Clearing House, Inc. 
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(b) All motor vehicles used to transport special nuclear material shall be 
equipped with a radiotelephone which can communicate with a licensee or his 
agent. The licensee or agent with whom communications shall be maintained 
for different segments of the shipment shall be predesignated before a ship- 
ment is made. Calls to such licensee or agent shall be made at least «very 
2 hours when radiotelephone or conventional telephone coverage along the 
route is available to relay position and projected route. Call frequency may 
extend up to 5 hours when radiotelephone or conventional telephone coverage 
is not available along the pre-planned route, at which time a conventional 
telephone call shall be made. In the event no call is received in accordance 
with these requirements, the licensee or his agent shall immediately notify 
an appropriate law enforcement authority and the appropriate Nuclear Regu- 
latory Commission Inspection and Enforcement Regional Office listed in 
Appendix A of this part. 

(c) A shipment shall be accompanied by at least two people in the 
vehicle containing the shipment, which may be two drivers or one driver and 
an authorized individual. The vehicle containing the shipment shall be under 
continuous visual surveillance, or one of the drivers or authorized individuals 
shall be in the cab of the vehicle, awake, and not in a sleeper berth. The 
shipment shall be further protected by one of the following methods: 


(1) An armed escort consisting of at least two guards shall accompany 
the shipment in a separate escort vehicle. Escorts shall maintain continuous 
vigilance for the presence of conditions or situations which might threaten 
the security of the shipment, take such action as circumstances might require 
to avoid interference with continuous safe passage of the cargo vehicle, 
provide assistance to, or summon aid for crew of cargo vehicles in case of 
emergency, check seals and locks at each stop where time permits, and observe 
the cargo vehicle and adjacent areas during stops or layovers. Continuous 
radio communication capability shall be provided between the cargo vehicle 
and the escort vehicle. Escort vehicles shall also be equipped with a radio- 
telephone. The licensee may use his own employees as armed escorts or he 
may use an agent. Only the driver is required in the vehicle containing special 
nuclear material for shipments involving an average of less than an hour in 
transportation, if continuous radiotelephone or radio communication is main- 


tained during the course of the shipment with the licensee or agent monitoring 
the shipment. 


(2) The shipment shall be made in a speciaily designed truck or trailer 
which reduces the vulnerability to diversion. Design features of the truck 
or trailer shall permit immobilization of the van and provide barriers or 
deterrents to physical penetration of the cargo compartment unless armed 
guards are also used in which case immobilization of the vehicle is not required. 


(d) Transfers to and from other modes of transpcertation shall be in 
accordance with § 73.35. 


(e) Vehicles shall be marked on top with identifying letters or numbers 
which will permit identification of the vehicle under daylight conditions from 
the air in clear weather at 1,000 feet above ground level. The same code of 
letters and numbers as those used on the top shall also be marked on the 
sides and rear of the vehicle to permit identification from the ground. 


(f) This section is effective March 6, 1973. 


[The next page is 9409.] 
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[Sec. 73.31 as amended December 18, 1969, effective January 30,.1970 
(34 F. R.-20386); amended effective January 11, 1973 (38 F. R. 1271); 
amended November 6, 1973, effective March 6, 1974 (38 F. R. 30535) ; repub- 
lished December 28,-1973 (38 F. R. 35432); officially corrected January 21, 
1974 (39 F. R. 2352); ainended effective March 3, 1975 (40 F. R. 8793).]} 


- [1 9310] 


* Sec. 73.32. Shipment by air.—(a) Except as specifically approved by the 
Nuclear Regulatory Commission, no shipment of special nuclear material shall 
be made in passenger aircraft in excess of (1) 20 grams or 20 curies whichever 
is less, of plutonium or uranium-233, or (2) 350 grams of uranium-235 (con- 
tained in uranium enriched to 20 percent or more in the U-235 isotope). 

(b) In shipments on cargo aircraft of either uranium-235 (contained in 
uranium enriched to 20 percent or more in the U-235 isotope), uranium-233 
or plutonium, or any combination of these materials which is 5,000 grams or 
more computed by the formula grams = (grams contained U-235) + 2.5 
(grams U-233 + grams Pu), transfers shall be in accordance with § 73.35. 
Transfers shall be minimized. POLOet Sa the we ie aaa 12 

. (c}: Export: shipments. shall. be escorted by an unarmed authorized indi- 
vidual, who may be a crew member, from the. last terminal in the United States 
until the shipment is unloaded at a foreign terminal. : He shall perform moni- 
toring duties at foreign terminals as described in § 73.35. 

.-»+(d), Paragraph (c) of this section is effective March 6, 1974. ; 


-. [Sec. 73.32 as added November 6 ,1973, effective March 6, 1974 (38 F.-R. 
30536) ; republished December 28, 1973 (38 F. R. 35432).] ~ ar scst 


ris fs Sa chataed Gt wes ae Re, acer cad Unie . 
Sec. 73.33... Shipment by rail—(a) A shipment by rail shall be escorted 
by -two guards, in the shipment.car or.an escort car of the train, who-shall 
keep the shipment: cars under-observation.and who shall detrain at stops 
when practicable and time permits to guard the shipment cars under.observa- 
tion, and check car or container locks and seals. Radiotelephone communica- 
tion shall be maintained with a licensee or his agent to relay position every 2 
hours or less, and at scheduled stops in the event that:radiotelephone coverage 
was not available in the. last 5 hours before'the stop. The licensee or agent 


' 


with whom communications shall be st am for different segments of the 
* The Atomic Energy Commission gave notice (29 F. 40037) that it ls considering amending 


im the Federal Register of November 13, 1974 
(39 F. R. 40037) that It Is considering amending 


§ 73.32 by deleting paragraph (d) and revising 


paragraphs (b) and (c) to read as follows: 

““(b) Shipments om cargo aircraft of either 
uranium-235 (contained in uranium enriched to 
20 percent or more in the. U-235 Isotope), ura- 
nium-233 or plutonium, or any combination of 
these materials which Is 5,000 grams or more 


computed by the formula, grams = (grams con-- 


tained U-235) + 2.5 (grams U-233 + grams plu- 
tonium)- shall be made only on U. S. registered 
aircraft and shall be accompanied by two 
yuards. Transfers of these shipments shall be 
minimized and shall be conducted in accordance 
with $73.35. 

(ce) Export shipments shall be accompanied 
by two guards from the last terminal in the 
United States until the shipment Is unloaded at 
a foreign terminal. They shail perform moni- 
toring dutles at foreign terminals as described 
in § 73.35, except that such guards need not be 
armed at foreign terminals." 

** The Atomic Energy Commission gave notice 
in the Federal Register of November 13, 1974 
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$7333 by deleting paragraph (c) and: revising 
paragraph (a) to read as follows: : 

“(a) A shipment by rail shall be escorted by 
five guards, in the shipment car or an escort 


.car of the train, who shall keep the shipment 


cars under observation and who shall detrain at 
stops when practicable and time permits to 
guard ‘the salpment cars under observation and 
check car or container locks and seals. Radlo 
telephone communication shall be maintained 
with a licensee or his agent to relay position 
every 2 hours or less, and at scheduled stops in 
the event that radlotelephone coverage was not 
available in the last 5 hours before the stop. 
The licensee or agent with whom communica- 
tions shall be maintained for different segments 
of the shipment shall be predesignated before a 
shipment is made. In the event no call is re 
ceived in accordance with these requirements, 
the Licensee or his agent shall tmmeditately no- 
tify an appropriate law enforcement authority 
and the appropriate Atomic Snergy Commission 
Regulatory Operations Regional Office listed in 
Appendix A of this part."” 


10CFR§ 73.33 ¢ 9311 
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shipment shall be predesignated before a st ipment-is made. In the event 


no call is received in accordance with these requirements, the licensee or his 
agent shall immediately notify an appropriate law: enforcement authority and 
ission Inspection and Enforce- 


the appropriate Nuclear. Regulatory Comm 
ment Regional Office listed in Appendix A of this part. » 


(b) Transfers shall be in accordance with § 73.35. 


, - (c) -This section is effective March 6,.1974... :-:-nc.27 5. se 
ta: age 73.33 as-added November 6, 1973,. effective March 6,':1974 (38 F. R. 
30536) ; republished December 28, 1973 (38 F. R. 35432) ; amended effective 
‘March 3, 1975 (40 F. R. 8793).]. ae ehed at! : 
he a ee hig ae 
«:- $Sec. 73.34. Shipment by sea.—(a) Shipments shall be made on vessels 
making: the minimum ports of-call. .Transfers to and from other modes of 
transportation shall be in accordance with § 73.35. There shall be no scheduled 
transfers to other ships.-.At domestic ports of call where other cargo is 
transferred, the shipment shall be protected in accordance with § 73.35(a). 


=! (b). The ‘shipment shall’ be placed: in a secure compartment: which is 
locked and sealed:. Locks-and seals shall be periodically inspected in transit, 
if accessible, by an escort or crew member. 2 io Soesacs 4. Shs 
(c) Export shipments shall be escorted by an unarmed authorized indi- 
vidual, who may be a crew member, from the last port in the United States 
until the shipment is unloaded at a foreign port. He shall perform monitoring 
duties at foreign ports as described in § 73.35. 22-2 fne22 i Sotelo iat 
(d) Ship-to-shore communications shall be available, and a ship-to-shore 
contact shall be made every twenty-four hours to relay position information, 
and the status of the shipment, which shall be determined bya daily inspection 
where possible. This information shall be sent, as often as it is available, to 
the licensee or his agent who makes the arrangements for the protection of 
the shipment. T eis Jitle SRS Die WD edil Sef aTtAT waist Ses 
~“' *(e) This section is effective March 6,1974. 


aoc [Sec. 73.34 as added: November 6, 1973, effective March 6, 1974 (38 F. R. 
30536) ; republished December 28; 1973 (38 F/R. 35433).]} is “erry SME BETH 


a 


Paes so habientimeeis, | || Peete ere gee 4g 
-$ See. 73.35. Transfer of special nuclear material.—All transfers shall be 

monitored. by a guard.’ An alternate guard shal! be designated at all transfer 
ints to substitute, if necessary. Monitoring of special nuclear material 

transfers. shall be conducted .as follows: .”: Aetna geese dias; Nip hs 12 

* (a) At scheduled intermediate stops where special nuclear material is not 

scheduled. for transfer, the guard shall observe the opening of the cargo com- 


mission gave notice duties at foreign ports as described tn § 73.35. 
November 13, 1974 except that such guards need not be armed at 


(39 F. R. 40038) that it is considering amending foreign terminals. 
“(c) The shipment shall be placed In a secure 


§ 73.24 by deleting paragraph (e) and revising 

paragraphs (a), (D), and (c) to read as follows: com ent which ts locked and sealed. Locks 
(a) Shipments shall be made on American and seals shall be pertodically inspected in tran- 
flag vesseis making the minimum ports of call. sit, if possible, by the two guards.” 
Transfers to and from other modes of transpor- t The Atomic Energy Commission gave 
tation shall be in accordance with § 73.35, ex- in the Federal Register of November 1°, 
cept that such guards need not be armed at for- (39 F. R. 40038) that it is considering amending 
eign terminals. § 73.35 by deleting paragrapn (d) and revising 

"“(b) Export shipments shall be accompanied paragraphs (a) and (b) to read as follows 

by two guards from the last port in the United “All transfers shall be monitored by two 
States until the shipment is unloaded at a for- guards. Monitoring ot special nuclear matertal 
eign port They shall perform mc-storing transfers shall be conducted as follows: 
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t The Atomic Energy Com: 
in the Federal Register of 


notice 
1974 
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partment and assure thet the shipment is not removed. The guard shail 
maintain continuous visual surveillauce of the cargo compartment. Continuous 
visuai surveillance of the cargo cor artment shall be maintained up to the time 
the vehicle is ready to depirt.. Tle guard shall observe the vehicle until it has 
departed, and shall notify ensee or his agent of the latest status imme- 
diately thereafter. i 


(b) At points where special nuclear material is transferred from a vehicle 
to storage, from one vehicle to another, or from storage to a vehicle, the guard 
shall keep. the shipment under continuous visual _surveillance by observing 
the opening of the- cargo compartment of the incoming vehicle and assuring 
that the shipment -is.complete by checking locks a:iu/or‘seals. Continuous 
vessel surveillance of a shipment shall be maintained at all times it is in the 
terminal or in storage. Shipments shall be preplanned in order to-avoid storage 
times in excess of 24 hours. Continuous visual surveillance of the cargo com-. 
partment shall be maintained up to the time the vehicle is ready to depart 
from the terminal. The guard shall observe the vehicle until it has departed, 
and shall notify the licensee or his agent of the latest. status immediately 
thereafter.” sais ioe eee 


* (c) The guard shall be required to immediately notify. the carrier and the. 
licensee who made the arrangements for protection of special nuclear ma- 
terial of any deviation from or attempted interference with schedule or routing. 

_ (d). This section is effective March 6, 1974. ne 


(Sec. 73.35'as added November 6, 1973, effective March 6, 1974 (38 F. R. 
30536) ; republished: December 28, 1973 (38 F..}. 35433).] 


2. [J 9314] eee Piette iat. 
Miscellaneous requirest:nts.—(a) Each licensee who takes 


- . se 


Sec. 73.36. 
delivery of special nuclear material free on board (f. 0. b.) the point at which 
it is delivered to.a carrier for transport shall’make the arrangements to assure 
that such special nuclear material will. be protected’in transit as prescribed in 
§§ 73.30 through 73.35, rather than the person who delivers such shipment 
to the carrier for transport. reoDig ste years i AS oo Oe coe a 


(b) Ex ch. licensee’ who imports special nuclear material. shall ‘make: ar- 
rangements to assure that such material will be protected in transit as follows: 
- -(1) An individual designated by the licensee or his agent, or as specified 
by a contract of carriage, shall confirm the container count and examine locks 
and/or seals for evidence of tamperin 


é 


g at the first place in the United States 


at which the shipment is discharged from the arriving carrier. 
- (2) The shipment shall be protected at the fi. st terminal at which it arrives 


in the United States and 


(c)(1) Each licensee who delivers special nuc 


for transport shall 


“*(a) At scheduled intermediate stops where 
special nuclear material is not scheduled for 
transfer, the guards shall observe the opening 
of the cargo compartment and assure that the 
shipment is not removed. The guards shall 
maintain continuous visual surveillance of the 
cargo compartment. Continuous visual survell- 
lance of the cargo compartment shall be main- 
tained up to the time the vehicle is ready to 
depart. 

“(b) At points where special nuciear material 
is transferred from vehicle to storage, from one 
vehicle to another, or from storage to a vehicle, 
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all subsé¢quent terminals as provided in §§ 73.30 
through 73.35 and paragraphs (c) and (f) ot this section. : 


lear material to a carrier 


immediately: notify the consignee by telephone, telegraph,- 


tie guards shall keep the shipment under con- 
tinuous visual surveillance by observing the 
opening of the cargo compartment of the incom- 
ing vehicle and assuring that the shipment {s 
complete by checking locks and/or seals. Con- 
tinuous visual surveillance of a shipment shall 
be maintained at all times it fs In the terminal 
or In storage. Shipments shall be preplanned in 
order to avold storage times in excess of 24 
hours. Continuous visual surveillance of the 
cargo compartment shall be maintained up to 
the time the vehicle Is ready to depart from the 
terminal.’ 
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or teletype, of the time of departure of the shipment, and shall notify or 
confirm with.the consignee the method of transportation, including the names 
of carriers, and the estimated time of arrival of the shipment at its destination. 


(2) In the case of a shipment free on board (f. 0. b.) the point where it is 
delivered: to a carrier for transport, each licensee shall, before the shipment 
is delivered to the carri-r, obtain written certification from the licensee who is 
to take delivery of the shipment’ at the f. o..b. point that the physical pro- 
tection arrangements required by §§ 73.30 through 73.35 for licensed shipments 
have-been made.’-When a.contractor exempt from the requirements for a 
Commission license is the consignee of a shipment, the licensee shall, before 
the shipment is. delivered to the carrier, obtain written certification from the 
contractor who is to take delivery of the.shipment at the f. o. b. point that 
the physical. protection arrangements. required by, ERDA Manual or NRC 


Manual Chapters. 2401 or 2405, as. appropriate, have beer made. 


(3) Each licensee who delivers special nuclear material to a carrier. for 
transport or releases special nuclear material f. o. b. at the point where it is 
delivered to‘a carrier for transport shall also make arrangements with the con- 
signee to be notified immediately by telephone and telegraph or teletype of the 
arrival of the shipment at its destination. SLES EB! ee aehe eS Bra gh eh hers 


--(d)-In°addition to complying witl the requirements specified in para-_ 
graphs (c) and (f) of this section, each licensee who exports special nuclear 
material shall comply with the requirements specified in §§ 73.30 through 
73.35, as applicable, up -to the first point where the shipment is taken off the 
vehicle outside the United States.. The licensee shall also make arrangements 
with the consignee to be ‘notified immediately by telephone and telegraph, 
teletype, or cable, of the arrival of the shipment at its destination, or of any 
such shipment thst is lost or unaccounted for,after the; estimated time of 
arrival at its destination. * et aunt (aceaates 1 Pn Saticike ys eee 
_. (e). Each licensee who-receives a shipment of special nuclear material shall 
immediately. notify by telephone and telegraph, mailgram, or facsimile; the person 
who delivered the material to a carrier for transport and the Director of the appro- 
priate Nuclear Regulatory Commission Inspection and Enforcement Regional 
Office listed in Appendix _A of the arrival of the shipment at its destination. 
When an Energy Research and Development Administration (ERDA) license- 
exempt contractor is the consignee, the licensee who is the consignor shall notify 
by telephone and telegraph, mailgram, or facsimile, the Director of the appropriate 
Nuclear Regulatory Commission: Inspection and Enforcement Regional Office listed 
in Appendix A of the arrival of. the shipment at its destination immedia‘ely upon 
being notified of the receipt of. the shipment by the license-exempt contractor 
as arranged pursuant to paragraph (c)(3) of this section. In the event such a 
shipment fails to arrive at its destination at the estimated time, the consignee, 
if a licensee, or in the case,of an export shipment, the licensee who exported 
the shipment, shall immediately notify by telephone and telegraph, mailgram, or 
facsimile, the Director of the appropriate Nuclear Regulatory Commission Inspec- 
tion ait Enforcement Regional Office listed in Appendix A of this part, and the 
licensee or other person who delivered the material to a carrier for transport. The 
licensee who made the physical protection arrangements shall also immediately 
notify by telephone and telegraph, mailgram, or facsimile, the Director of the appro- 
priate Nuclear Regulatory Commission Inspection and Enforcement Regional Office 
listed in Appendix A of the action being taken to trace the shipment. 

(f) Each licensee who makes arrangements for physical protection of a 
shipment of special nuclear material as required by §§ 73.30 through 73.36 shall 
immediately conduct a trace investigation of any shipment that is lost or 
unaccounted for after the estimated arrival time and file a report with the 
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Commission as specified in § 73.71. 


If the licensee who conducts the trace 


investigation is not the consignee, he shall also immediately report the results 


of his investigation by telephone and 


(g) Paragraphs (a), (b), and (c), 


jMarch 6, 1974. es 


telegraph, or teletype to the. consignee. 


and (d) of this section are effective 


[Sec. 73.36 as added November 6, 1973, effective March 6, 1974 (38 F. R. 
30536) ; republished December‘ 28, 1973 (38 F. R. 35434) ; amended effective 
March 3, -1975 (40 F: R: 8793) ; amended November 13,1975, effective Decem- 
ber .15, 1975 (40-F. R. 52841) ;, amended effective Aprii-19, 1976- (41 F. R. 
16447).] 2333 4,95 3 jes os oy 


PHYSICAL PROTECTION REQUIREMENTS AT FIXED SITES 


bite ts iin Pies ue ae eg ce is 

. Sec. 73.40.--Physical protection: General requirements at fixed sites.— 
Each licensee shall provide physical protection against industrial sabotage and 
against. theft of special nuclear material at the fixed sites where licensed 
activities are conducted. -Security plans submitted to the Atomic Energy 
Commission for approval shall be followed by the licensee after March 6, 1974- 


[Sec.: 73.40 as added. November 6, 1973; effective December 6, 1974 (38 


F. R. 30540) ; am 


t 


ended effective March 3, 1975 (40 F. R. 8793).] 
beng Pee aaa Mare ae 


*Sec. 73.50. ‘ Requirements for physical protection of licensed activities.— 
In addition to any other: requirements of this part, each licensee who is 
authorized to operate a fuel reprocessing plant pursuant to Part 50 of this 
chapter. or who. possesses or uses uranium-235 (contained in uranium enriched 
to 20 percent or more in the U-235-isotope), uranium-233, or plutonium alone 
or in any combination in.a quantity: of 5000 grams or more computed by the 
formula, grams = (grams contained U-235) + 2.5 (grams U-233 + grams 
plutonium), other than in the operation of a nuclear reactor licensed pur- 
suant to Part 50 of this chapter, shall comply with the following after March 


6, 1974. 


(a) Physical security organization. 


(1) The licensee shall establish a 


security organization, including guards, to protect his facility against indus- 
trial sabotage and the special nuclear material in his possession against theft. 


(2) At least one supervisor of the security organization shall be on site 


at all times. 


(3) The licensee shall establish, maintain and follow written security pro- 
cedures which document the structure of the security organization and which 
detail the duties of guards, watchmen, and other individuals responsible for 


security. 


(4) The licensee shall not permit an individual to act as a guard or 
watchman unless such individual has been properly trained and equipped and 
Riad cake lira enh a a i nN Sa ie OL iN, LEASE ES 


* The Atomic Energy Commission gave notice 
in the Federal Regis:er of November 13, 1974 
(39 F. R. 40038) that it Is considering amending 
§ 73.50 by revising the prefatory language to 
read as follows: 

“In addition to any other requirements of 
this part, each licensee who is authorized to 
operate a fuel reprocessing plant pursuant to 
Part 50 of this chapter or who possesses or uses 
uranium-225 (contained in uranium enriched to 
20 percent or more in the U-235 isotope), ura- 
nium-233, or plutonium aione or In any combin- 
ation in a quantity of 5,000 grams or more 
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computed by the formulas, grams = (grams 
contained U-235) + 2.5 (grams U-233 + grams 
plutonium), including licensees who are author- 
ized to operate a nuclear reactor pursuant to 
Part 50 of this chapter who possess or store 
such material shall comply with the following 
requirements. The requirements of this section 
d> not apply to reactor licensees who possess 
such material only when it is Inserted or located 
in the core of a nuclear reactot and/or who 
possess or store such matertal only when it ts 
contained in irradiated fuel elements removed 
from the reactor core."’ 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No. 75-6115 
Docket No. 76-6022 
Docket No. 76-6081 


THE STATE OF NEW YORK, 
Plaintiff-Appellant 
-acgainst- 
THE NUC FAR REGULATORY COMMISSION, et al., 


Defendants-Appellees,. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


ERRATA TO THE BRIEF FOR 
PLAINTIFF-APPELLANT 


The following corrections should be made to the 


Brief of Plaintiff-Appellant, State of New York: 


lst para., line 2 
12 


lines 1-2 footnote 


10 


16 
second to last line 
line 7 of quote 


lst para., line 4 


2nd para., 


lst para., line 3 


last line 


12 
last line 


15 


Change 
Change 
Insert 
Change 


Change 
Change 


Corrections 


Docket No. 75-6002 to "76-6022" 
"other" to "major" 

comma after "Guidelines" 
"incompetency" to "incompetence" 


“inhalf" to “inhale” 
"meterorological" to 


"meteorological" 


Change 
Change 
Change 
Change 
Change 
Change 
Delete 
Change 


Change 
Change 


Change 
Inzert 


Delete 


"disposal" to "dispersal" 


" " " 


are" to ‘were 


Rule "76(6)" to "76(a)" 
to "preliminary" 

"an/" to "and" 
*injuy" to "injury" 
"shipment" 
“which" to "with" 


"National" to "Natural" 
"380,00" to "380,000 ae 


"import" to "impact" 
" the " 


after “ot” 


"study" and insert “topic will 


require." 


Cite should be 
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“40 Fed... Reg. 23768 . . 


" 2nd " 


"pleads" to "pleas" 
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delete "Anderson" 
Change to "40 Fed. Reg. 23768 (1975)" 
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the following: 

Melvin He Greenberg, Regional’ fainkelnef Customs on 05-05-75 
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Morton White, Counsel for Federal Aviation Agency on 05-05-75 
Attorney for Federal Aviation Agency on 05-0575 
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preliminary injunction ete, as indicated. 


Filed defts! menorandum of law in opposition to pltff's motion for a preliminary 
injunction. 
Filed pltff's memorandum of Jaw in support of motion for preliminary injunctione 


ed transcript of record of proceedings, anntor he Tel 4 
08-05~75 |10 Filed One (1) Large Manila envelope seale by erder of STEWART, Je 1017>7° 
Cc ‘ ; fn 


gi aoa Le 
08-06-75 11| Filed ANSWER of defts. "WRC" and William Anders as Chairman “ERDA" and Dr. Robert 
Ce Seamans as Administrator, Dept. of Transportation and William T. Coleman 


Po td Par 9 Transpertation, Dept. of State and Henzy A. Kissinger as Sec'f, 
“sa and James Ee Dew as acting Admini st. 93. 
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(12) Wiled ene (1) large manila envelope sealed. So ordered- KNA ae Je 
"(13)" Filed derts. the 5. Civil Service Comission an Service 
netice of motion for an order pursuan 
complaint with respect to eaid dafte. Ret. --28-15.- 
(14) ~ Filed memorandum ef law in suppert of defts’ motion to dismiss comp 
_ with respect to the | Civil Aeronantics Board and the U.S, Customs” 


09-03-75 |(15) Filed stip & order that the return date of r defts. Civil _ Aeronautics 


_____and United r qqneiaint ith th 


respect to them is adjourned to 09-05 = Ios Se ordered- = SOMMER Te 


G7) File - lifts .ff's memorandum of li Taw _in opposition “ie maton op of Civil 


weronautics Board and United States Customs Service to dismiss the 


Complaint e 


) Filed memorandum and order #43044 This action under the National Eavironmenta 


yale charge Getta. with Dating, tHghaped 42-U.4,C;.c22lrrtprentat oes 


tg transporting SNM from to and over the U.S. end its territories, pendilng 
the determination of this action ***The motion for a preliminary injunction is | 


f~] PPS | ed sacral eid of proceodiag. cata 3, wate A YS 3 I: 
G-AA-7 5 Bs ad trons ri ecord Cathay, ated S / eS ii 2. >a feet BETS 

G-hd- 774 seed HORSCrIpl of rece il Serene y= LAER S. ETRE 
10-24-75 | Filed Pltff's Atfiday 


ning order sot 


recs 


junction. by John F. Shea, 
10-24-75 [Filed Deft U.S. Nuclear Re thon y Commission's Affidavit Te In oppoetth 
to Pltff's motion for a pr elin inary Injunction. 
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junction and for summary judgment. Ret. 12-2l-75. 9 
pltff 


Bec. 12-75 ‘s memorandum of law in support of motion for preliminary injunc 
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ry 
an iin 
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for a preliminary injunction and motion for Summary judgment. 
Filed Order extending time to Eransni = racstd to Aepel late OsuFe—— 


A. Ye-05- reef: 
es tema Declnlaa wid fo and Order- Opinion # # 3591--for the reasons | 
orth, defts' the Civil Aeronautics Board and the United States 


Customs Service motion to dismiss those portions of the complaint that 7 
directed against them is granted . So ordered- CONNER, Je (m/n) 


Filed defts' memorandum of law in opposition to pltff's motion rs W-iZ-75 


for a mneineenuaancianie injunction and for partial surnary_judgnente _ - 5 
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\Wiled plt?f'e memorandum of Jaw in further snppert ef motion for preliminary injunction 
and motion fer summary jucgment. 


‘Filed pltfe's affdvt. of Theodore T. Hagen and Retort Re ~eaner in further 
support of pltff's motiens,_ 


| Filed pltff's affdvt. of John *. Shea, ITT, “in further _suppert of- pltfr's motions 

| for a preliminary injunction ond summary judmmente ye SS Fe 
Filed defts' affdvt. cf Yack “dlow in onposition te N.t.-State ts “motion fora 

preliminary injunction. ; ie *; tei SOREN) SER 
Filed stipeate between parties on sontent. if the record ref afrdvtse 
arte he_ summon - ans complaint, esa unon Fred F. ae? Boyett? us Ph. 

Caite.( ‘astens “ervice on cee i and .pon the 

er tge ary aSe lS 


as oF- pe te the USE’ fron the. ardar: 
hoa er dismissed to-complaint as bo uef bt. eek, COE Ss 
eine phe ie dine Retin Sopy tailed tet lal. Ative C = 
Filed __Stip ‘* order for retention of recuss: o..» ORE eke A aes PRS OR, So a 
injunctive relief by Distri. et Yourt © ern pursue i 
So ordered= CONNER, J. eee a pool Saleh 
Filed stipulation between the parties ‘or idk State of record by iist 
Clerk pursuant to Rule 11(c) FréPp 
__ Filed stip order of corrections to transcripts. 30 red- 
Filed “Memorandum and Order= Oninion # wiiiS-- for the reasons — 
: ltff. is not seek ng 2 stay > pencng appeal, but rather seers to ruonen the — 
loeagee magie-serRapeRe Moreover, ‘he relief plutf. retuests moreeigs oer ae 


! . 
he pending eppesl. Under thase circumstances, ths motional Siaal__1_____— 


"toy Anand _that, before the evidertiary tooring referred te abewe- i ees 
_leav 


ave should be chtained from the “Uourt sf Appeals_ ubich, _in-its -—discretion,+ on 
____ can suspend procesdings suhile new mattar is intredu fore this Cour*.__; 
_A date for an evidentiary hearing will be set imum diateiv_unan notivication: 
[by pltff that the Court of Appeals has granted leave te prccesne 
2  ordered- CONN =, ody : r ‘a at) =_= 


( a x 
i) Filed pltff's notice of appeal _to_ dic. avery part oft 
order entered or 05-07-76. Copy mails or Te et es Se oyy 
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July 24, 1975 


Hon. William C. Conner 
United States District Judge 
U.S. Courthouse 


Foley Square 
New York, New York 10007 


Rear State of New York v. Nuclear 
Regulatory Commission, et al. 
75 Civ 2121 (wcc) 
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Dear Judge Conner: 


On May S, 1975, we filed the summons and complaint 
in the above-mentioned action, which was assigned to Your 
Honor. On the same day we asked that the Court set a date 
for argument on our motion for a temporary .ustraining order 
against defendants. On the appointed day, May 7, the Court 
denied the motion but signed an order to show cause bringing 
on a motion for a preliminary injunction against defendants. 


The last affidavits which have been submitted to 
the Court on the preliminary injunction motion were served 
on June 16, 1975, and filed shortly thereafter and the last 
memorandum of law was served on June 24, 1975, and filed on 
the following day, approximately one month ago. The Court 
has indicated that it will decide the motion on the papers 
submitted unless an evidentiary hearing is necessary. 
Transcript of Conference, July 3, 1975, pp. 18-19, 26a. ‘The 
Court also indicated on July 3, 1975, that it had not yet 
been able to read all of the affidavits. Id., p. 3. 


In a conversation with Your Honor's clerk on July 18, 
1975, it was ascertained that Your Honor presently is 
assigned to the duties of the Part I judge and that thereafter 


To: Hon. William C. Conner July 24, 1975 
Re: State v. NRC -2- 
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Your Honor is scheduled for vacation leave during at least 
the first two weeks of August. 


We respectfully request that, if the Court is unable 
to wake whatever detarmination it dees appropriate on the 
papers before its vacation, the case be reassigned to a judge 
who will be able to make a prompt determination. On May 12, 
1975, in a somewhat similar context, the Court stated that it 
weuld inquire whether Hon. Frederick Van Pelt Bryan might be 
willing to accept reassignment of the case to avoid delay. 

At that time we indicated that reassignment for such a purpose 
would be in the public interest. We believe that this 


suggestion by the Court is appropriate in the present context 
as well. 


We respectfully request that, if Judge Bryan does 
not accept the rear signment, Your Honor ask the Assignment 
Committee to reassign this case. Rule 4(C) of the Individual 
Assignment and Calend-~ “wles for the Southern District provides 
that, immediately af -er assignment of cases to & judge, the 
Assignment Committe. shall identify cases "which are likely to 
be subject to delays and which, because of exceptional and 
special circumstances, demand extraordinary priority, prompt 
disposition, and immediate judicial supervision in the public 
interest." The Rule further provides that the Assignment 
Committee shall advise the judge to whom such a case has been 
assigned that the case requires extraordinary priority and a 
prompt trial or other disposition within 60 days and that, 
if a judge so notified cannot afford the case the required 
priority, the case shall immediately be reassigned. 


The relief which plaintiff is requesting herein is 
somewhat more modest than that provided in Rule 4(C). At 
this point we are merely asking that the case be reassigned 
to a judge who will be able to give the preliminary injunction 
motion priority and prompt disposition. 


To: Hon. William C. Conner July 24, 1975 
Re: State v. NRC -3- 
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Certainly the public interest, and specifically 
public safety, requires a prompt determination of the 
preliminary injunction motion here, where plaintiff seeks 
to preliminary enjoin and esanul all present and future 
licenses, approvals and other actions of defendants in 
permitting or executing the transport by air of plutonium 
and other special nuclear materials because of defendants’ 
failure to file environmental impact statements as required 
by law. 


Respectfully yours, 


LOUIS J. LEFKOWITZ 
Attorney General 
By 


JOHN F. SHEA, III 
Assistant Attorney General 


Charles F. Richter, Esq. 
Assistant U.S. Att. .™ey _ 
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UNITED STATES DISTRICT CCURT 
SOUTHEPN DISTRICT OF NEW YORK 


THE STATE OF NEW YORK, 

Plaintiff, 

-against- 

The Nuclear Regulatory Commission, and 
WILLIA'N ANDERS as Chairman: the Energy t. 75 Cay 
Research and Develonment Administration 
and DR. ROBERT C. SEAMANS as the 
Administrator; the Department of : NOTICE 
Transportation, and WILLIAN T. COLEMAN 
as Secretary of Transnortation; the 
Department of State and wRY A. 

State; the 
Civil Aeronautics Board ROBEPT DO. 
TIMM as the Chairman; 
Aviation Administrati 
P. BUTTERFIELD as the Chairman; the 
United States Customs Service and 
VERNON B. ACREE as Commissioner and 
FRED R. BOYETT as Regional Commissioner, 


PLEASE TAKE NOTICE that, upon the affidavit of 

John F. Shea, III, Esq., sworn to December 11,1975, the affidavit 
of Captzin James A. Eckols, sworn to November 28, 1975, the 
affidavit of Theodore R. ‘tason and Robert R. Leamer, sworn to 
November 30, 197 the complaint verified May 5, 1975, the 
affidavit of I - Shea, III, sworn to May l, 
supplemental affidavit of John F. Shea, 
May 2, 1975, the certificate cf John F. 
May 6, 1975, the affidavit of Peter N. Skinner, sworn to 
1975, the supplemental affidavit of Peter N. Skinner, sworn to 

ne affidavit of Marvi-. Resnikeff, sworn to April 
1975, the i vit of John F Esq sworr. to 
1975, the aftidavit of Karl 2. Morgan, 
affidavit of Irving Pinkel, sworn to June 
of Dr. John W. Gofman, sworn to June 10, 


the affidavit of Dr. Seville Ch sworn to June 
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the affidavit of Marvin Pesnikoff, sworn to June 12, 1975, the 
affitavit of Peter N. Skinner, sworn to June 13, 1975, the 
affidavit of Theodore !!ason and Robert R. Leamer, sworn to 

June 16, 1975, the affidavit of John F. Shea, III, Esq., Sworn to 
July 31, 1975, the affidavit of Peter N. Skinner, sworn to 

July 31, 1975, and the letters, with enclosures, of John F. 

Shea, III, to the Court, dated June 24, 1975, July 17, 1975, 


July 24, 1975, August 20, 1975 and September 5, 1975, and upon 


all pleadings and prior proceedings had herein, plaintiff will 


| 
| 
move iis Court in the United States Courthouse, Room 3006, 
Foley Square, New York, on December 24, 1975, at 
10:00 o'clock in the forenoon, for an order, pursuant to Rule 
65 (a) of the Federal Rules of Civil Procedure, preliminarily 
enjoining, annulling, and setting aside, pending the final 


determination o* this action, all present and future licenses, 


approvals and other actions of defendants, their agents, servants,) 


employees, attorneys and all persons in active concert and 
participation with them which, directly or indirectly, permit 

or execute the transport by air and related connecting transport | 
of plutonium and the commercial transport by air and related | 
enriched in the isotope U-233) to, from, in and over the City 
and State of New York and the United States and its territories 
and directing defendants to forthwith instruct nuclear materials 
shippers, air and other carriers, and other persons and 

entities procuring or executing such transport that such 


preliminary injunction is in effect, and for summary judgment, 


et ee ES 


om transport of enriched uranium (other than uranium 
| 
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pursuant to Rule 56(a) of the Federal Rules of Civil Procedure, 
which declares that defendants’ actions in licensing, approving, 


allowing and executing, directly or indirectly, the 


transportation by air and related connecting transport of 


special nuxlear materials without having prenared, 
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circulated for comment and filed adequate Environmental Impact 
Statements concerning the transport of all special nuclear 
materials to, from, in, or over the City and State of New York 
and the United States and its territories are in violation of 
the National Environmental Policy Act, 42 U.S.C. 


and the Council on Environmental Quality Guidelines, 40 C.F.R. 


§ 1500, et seq.,and which directs that defendants make availab 


2 draft generic Environmental Impact Statement concerning the 
transport of all special nuclear materials to, from, in or over 
the City and State of New York and the United States and its 
territories on or before December 31, 1975, that defendants hold 
hearings thereon during “March 1976 in various parts of th 
country, including New York City, and accept comments thereon 
through March 31, 1976, and that defendants file an adequate 
final generic Environmental Impact Statement concerning the 
transport of all special nuclear materials to, from, in or over 
the City and State of New York and the United States and its 
territories on or before June 21, 1976, and for such other and 
further relief as to this Court may seem just and proper. 


Dated: New York, New York 
December 12, 1975 


Yours, etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Plaintiff 


Office & P.O. 

Two World Trade Cent 
New York, New York 
Tel. No. 


THOMAS J. CAHILL 

United States Attorney for the 
Southern District of New York 

One St. Andrew's Plaza 

New York, New York 10007 
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UNITED STAT nremepTrom caren 
UNITED STATES DISTPICT COURT 


SOUTHERN DISTRICT 


-against- 


The Nuclear “Neculatory Commission, and . 
WILLIA!! ANDERS as Chairman; the Energy Civ 2121 (s7CC 
Research and Development Administration 
and DR. ROBERT C. SEAMNANS as the 
Administrator; the Department of 
Transportation, and WILLI?! T. COLEMAN 
as Secretary of Transvortation; the GENERAL 
Department of REMNRY A. :THE 
KISSINGER as » of State; the DISTRICT 
Civil Aeronauti 1a POBEPT D. ] 
TI!ti as the Chairman; tie Federal 
Aviation Administration and ALDOMANDER 
P. BUTTERFIELD as the Chairman; the 
United States Customs Service and 
VEPNON B. ACREE as Commissioner and 
FRED R. BOYETT as Regional Commissioner, 
| 


Defendants. 


— Plaintiff contends that there is no genuine issue to 
be tried with respect to the following facts material to the 
motion for summary declaratory judgment and summary judgment 
the nature of mandamus: 
approving, allowing and executing, directly 
transportation by air and related connecting transport of 
nuclear materials are major federal actions significantly 
affecting the quality of the human environment and 2) 
have not prepared, circulated for comment and filed adequat 
Environmental Impact Statements concerning the transport of 
special nuclear materials to, from, in, or over the City and 
State of tiew York and tne United States and its 


the National Environmental Policy 


Guidelines, 40 


Dated: New York, New York 
December 12, 1975 


LOUIS J. LEFKOWIT2Z 
Attorney General of 

State of New Yor* 
Attorney for Pla 
Two World Trade Center 
New York, New York 10047 
Tel. No. (212) 483-7562 


|) UNITED STATES DISTRICT COURT 


H SOUTHERN DISTRICT OF NEW YORK 
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THE STATE OF NEW YORK, 
Plaintiff, AFFIDAVIT It 
MOTION FOR P 
-against- : INJUNCTIO? 


JUDGMENT 
THE NUCLEAR REGULATORY CO!T{ISSION, 
et al., 
75 Civ. 2121 (WCC) 


Defendants. 


STATE OF NEW YORK ) 
: $S.: 
COUNTY OF NEW YORK) 


1. I am an Assistant Attorney General in the 
Environmental Protection Bureau of the New York State Department 
of Law and am assigned to this action. I make this affidavit in 
support of plaintiff's motion for a preliminary injunction and 


for summary judgment. | 


JOHN F. SHEA, III, being duly sworn, deposes and says: 
2. The State of New York is making the instant motion 

for a preliminary injunction notwithstanding the Court's previous 
denial of a motion for a preliminary injunction by an order dated 
September 9, 1975. In making the motion, we rely on all previous 
affidavits, letters and memoranda submitted to the Court in the | 
action, as well as an additional affidavit by Theodore T. Mason | 
| 

respectfully ask to be sealed, an affidavit by Cantain James A. 
Eckols, sworn to November 28, 1975, and this affidavit. In this 


and kobert R. Leamer, sworn to November 30, 1975, which we 
motion we seek to clearly set forth a distinction between the 


preliminary injunctive relief which we seek with regard to 


plutonium and that which we seek with regard to uranium, other 


than uranium enriched in the isotope U-233. U-233 is nota 


subject of the preliminary injunction motion because at present 
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we are unaware of any i 


by air. 


3. Plaintiff continues to seek the cessation of all 
air transport and related connecting transport of plutonium, 
because the danger of dispersion of this highly toxic mate-ial 
in an aircraft accident poses a grave threat to human life quite 
apart from the threats of terrorism. As for the threat of 
terrorism regarding plutonium, the Mason, -amer affidavit sworn 
to July 16, 1975, pointed out that military assisted surface 
transportation is significantly less vulnerable to terrorist acts 


than the present commercial air transport system. 


4. With regard to uranium (other than uranium enriched 
in the isotope U-233), plaintiff seeks a lesser remedy, i.e., 
the cessation of all commercial air transport and related 
connecting transport. This lesser remedy is sought because such 
uranium materials do not present the same toxic threat as 
plutonium. Nevertheless, as indicated in the Mason/Leamer 
affidavit sworn to June 16, 1975, and the affidavit of 
Peter N. Skinner sworn to July 31, 1975, uranium, like plutoniun, 
could be fashioned into a practical nuclear explosive by 
terrorists. As also indicated in that Mason/Leamer affidavit, 
the commercial air transport system is highly vulnerable to 
terrorist interception of uranium. Finally, as indicated in the 
Mason/Leamer affidavit sworn to November 30, 1975, submitted 
herewith, military assisted transportation alternatives are far 
less vulnerable to such terrorist interception. Plaintiff 
particularly urges that alternative (1) suggested by 
Messrs. Mason and Leamer for the transport of uranium, i.e., the 
use of military airplanes flying between military airfields with 
short hauls by military helicopter, is appropriate (Mason/Leamer 


Affidavit, sworn to November 30, 1975, pp. 4-5). 
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5. In addition to clearly setting forth a distinction 
between the preliminary injunctive relief sought with regard to 
plu.snium and that sought with regard to uranium, we submit in 
this motion additional facts, set forth in the Mason/Leamer and 
Eckols affidavits submitted herewith, which demonstrate the 
irreparable harm which may result from failure to grant the 


requested relief as to plutonium and uranium. 


6. I should also point out that the Congressional bill , 
which the Court described at page 10 of its opinion of 
September 9, 1975, as restricting air shipments of plutonium by 
the Energy Research and Development Administration ("ERDA") has 
not become law. On December 3, 1975, I spoke with John Bell, 
Legislative Aide to Congressman James H. Scheuer. Mr. Bell 
informed me that the ERDA legislation, to which the Jackson 
Amendment regarding ERDA's shipment of plutonium by air transport | 
was added, had been held up in a Senate-House Conference 
Committee since early fall. The delay in that Committee, Mr. 
noted, was not due to the Jackson Amendment, but rather due to 
other Senate amendments. On December 2, 1975, the Committee 
reached final agreement on all issues but the Report had not 
reached the House and Senate. The Report retains verbatim the 


language of the Jackson Amendment. 


7. The State of New York is also making a motion for 
summary judgment which declares that defendants’ actions in 
licensing, approving, allowing and executing, directly or 
indirectly, the transportation by air and related connecting 
transport of special n‘clear materials without having prepared, 
circulated for comment and filed adequate Environmental Impact 
Statements concerning the transport of all special nuclear 


materials to, from, in, or over the City and State of New York 


and the United States and its territories are in violation of the 


National Environmental Policy Act, 42 U.S.C. § 4321, 


("NEPA"), and the Council on Environmental Quality Guidelines, 
40 C.F.R. § 1500, et seq. ("CEQ Guidelines"). It is significant 
that, notwithstanding the defendants’ statement in their 
memorandum of lz - of June 6, 1975, page 16, that they did not 
concede that an Environmental Impact Statement is required by 
NEPA, defendants failed to adduce one argument in the 47 page 
memorandum which is directed toward that issue. The memorandum 
as a whole, in effect did concede that defendants violated the 
law and concentrated solely on whether the preliminary injunctive | 
relief ought to be denied for other reasons. Only defendants 
Civil Aeronautics Board and U.S. Customs Service la er moved to 
dismiss the complaint and in their supporting memorandum of law 
(undated) asserted that they had not violated NEvéA. At page 5 
of that memorandum, however, they conceded that no facts were 

at issue. As demonstrated in plaintiff's opposing memorandum of 
law of September 5, 1975, on the facts admitted by defendant 

and on the law, these two defendants have also violated NEPA and 
the CEQ Guidelines. The motion to dismiss has not yet been 
decided. . 

8. The State of New York further moves that the 
summary judgment direct that defendants make available a draft 
generic Environmental Impact Statement concerning the transport 
of all special nuclear materials to, from, in or over the City 
and State of New York and the United States and its territories 
on or before December 31, 1975, that defendants hold hearings 
thereon during March 1976 in various parts of the country, 
including New York City, and accept comments thereon through 
March 31, 1976, and that defendants file an adequate final 
generic Environmental Impact Statement concerning the transport 
of all special nuclear materials to, from, in or over the City 
and State of New York and the United States and its territories 


on or before June 21, 1976. Such a direction by the Court is 
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required in order to ensure that the law will be complied with 
by a date certain. The date selected for making available a 
draft statement and for filing a final statement should not be 
Pana aoe a to the defendants, since the Court noted at footnote 
4 of its memorandum of September 9, 1975, that it had been 
represented to the Court that the draft would be available by 
the end of this year and the final by the summer of next year. 
The inclusion of dates for making available the draft and for 
hearings and the submission of comments by interested parties 
thereon is designed to assure that the date for filing the final 
statement will not be used as an excuse to curtail the extensive 
study and comment which a draft statement on this important 


topic will require. 


9. On November 7, 1975, plaintiff filed a notice of appeal 


from the Court's order of September 9, 1975. The record on 


appeal is presently scheduled to be filed in the Court of Appeals 


on or before December 16, 1975. If the relief requested in the 
instant notice of motion is granted, prosecution of the appeal 


from the earlier order may not be necessary. If the relief 


requested in the instant notice of motion is denied and plaintiff 


appeals from that denial, it may be desirable to prosecute the 
two appeals simultaneously. Accordingly, plaintiff respectfully 
requests that the Court extend the time for transmitting the 
record on appeal to the Court of Appeals to and including 
February 5, 1976, pursuant to Rule 11(d) of the Federal Rules of 
Appellate Procedure. 

2 oe 

(L4u om 
Jon F. SHEA, III 


‘ 


Sworn to before me this 
llth day of December, 1975 


[)_ A 4 ») edie, 
ASsistant Attorney General 
of the State of New York 


UNITED STATES DISTPICT COURT 
SOUTHERN DISTRICT OF NEW. YOPK 
THE STATE OF NEW YORK, 
Plaintiféf, 
-against- AFFIDAVIT 


THE NUCLEAR REGULATORY COMMISSION, : 75 Civ. 2121 
(WCC) 


Defendants. 


STATE OF WEW YORK 


COUNTY OF NEW YOPK 


THEODORE T. MASON and ROBERT R. LEAMEP, being duly 


sworn, depose and say: 


Purpose of the Affidavit 

l. This affidavit is submitted in support of plaintiff's motion 
for a preliminary injunction and motion for summary jucgment, 
and is made with regard tc the possibility of terriorist 
activities directed toward destruction or seizure of special 


nuclear material or SNM. 


This affidavit augments and refines the affidavit of 16 June, 


1975 submitted by Theodore T. Mason and Robert R. Leamer in 


support of the position that there is a substantial likelihoodc 
that a motivated, trained and equipped group o7 terrorists 
could be successful in destroying or seizing SNM in the course 
of its transportation by commercial air and related connecti 
ground services. The principal purposes of this affidavit 

to address (1) the air transport of uranium as opposed to 
plutonium, (2) and the vulnerability of commercial air tran 
portation systems currently employed industry-wide as 

compared to a variety of military isted air transport 
systems. Plutonium constitutes a threat as a toxic dis- 


persant and therefore a terrorist might well seek to 


destroy a plane transporting it. On the other hand uranium, | 
other than 0233, constitutes a threat only as an explosive 


and requires a terrorist action plan of seizure and escape 


for later explosive deployment. 


Each of the following military assisted transportation alter-} 
natives for enriched uranium is considered less vulnerable 

to terrorist action than current commercial practice. The 
least vulnerable alternative is presented first, the most, 
last: 

(1) long haul military air cargo, leaving from and flying 
into a military airfield, and connecting ~.th short haul 
military helicopter service between the airfield and the 


origin/ultimate destination; 


(2) same as (1) but with military surface transport service 


between the airfield and the origin/ultimate destination; 


(3) long haul commercial air cargo, leaving from and flying 
into a military airfield, and connecting with short haul 
milit.-y helicopter service between the airfield and the 


origin/ultimate destination; 


(4) same as (3) but with military surface transport service 


between the airfield and the origin/ultimate destination; 


(5) long haul commercial air cargo, leaving from and 
flying into a military airfield, and connecting with 
commercial surface(truck) service or commercial air(helicopter) 
service between the airfieid and the origin/ultimate 


destination. 


Nature of the Threat 
Since the terrorist objective will be to seize and escape 


with the enriched uranium in contemplation of later actual or 
| 
' 
threatened explosive deployment, he has only limited courses | 
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of action: 

hijack the aircraft; 

theft at the airport; 

inception and theft between the airport and 

the origin/ultimate destination. 
The threat of destruction of the long haul aircraft in the air, 
upon landing, or in parking position is minimal as it is quite 
unlikely to facilitate a uranium seizure and escape. Complete 
destruction of short haul transport, either air or surface, is 


also unlikely for the same reason. The uranium must be seized 


intact and not destroyed or lost in the process of bringing 


down the aircraft. 


6. Evaulation Criteria 

In our affidavit of 16 June, 1975, the earlier planning steps 
and subsequent destructive employment steps were found to be 
within the capability of terrorists. Vulnerability of compet 
ing transport systems to the threat described in previous 
paragraphs can be assessed in terms of the relative likelihood 
of terrorist success in accomplishing steps (5) through (11) 
under paragraph 8 of our previous affidavit dated 16 June, 
1975. These steps are: 

(5) acquisition of information on material 

location, protection and movement; 

(6) external penetration of facility (airport) ; 

(7) access to interim storage facility (if applicable) ; 

(8) control of vehicle (aircraft/truck) : 

(9) access to container (or material); 

(10)manipulation of container (or material)> 


(11) removal f material (from area/authorized control). 


| 
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Assessment of Alternatives 

A number of action plans which terrorists might implement 

to gain their objectives were identified in our affidavit 
dated 16 June, 1975. A transportation system alternative may | 
be considered vulnerable if implementation of those or 

similar action plans are likely to allow a terrorist tc 


effect the steps enumerated in paragraph 6 above. 


A summary vulnerability assessment of each military assisted 
transportation system alternative described in paragraph 

(4) above is provided below. The commercial eir transport 
system currently employed industry-wide was found highly 
vulnerable in our affidavit of 16 June, 1975, and it is not 
reevaluated herein. Each military assisted transport system 
considered below is superior to(less vulnerable than) the 
current commercial system. Varying degrees of military 
assistance are evaluated in order to show that there is 

a range of policy options yielding varying degrees of lower 
vulnerability. 


Alternative (1) - All Military with Short Haul by Helicopter 


Oe ee eee 


Hijacking -- considered remote because the military cargo 


aircraft woul load enriched uranium at and depart from a 
military airfield. Security at a military base is generally 
quite rigorous, making access to the base, and the airfield, 
and then the aircraft, rather difficult. Additionally, 
military communications can be made very secure, so that 
terrorist access to critical information on the nature and 


timing of enriched uranium movement would be quite difficult. 


Destruction of long haul aircraft--not an appropriate action 


plan since a terrorist must take physical control of en- 


| 
riched uranium for later use in a Fomb. | 


eg Le - me eR ne 


and successfully escape before being apprehe..ded 


--the aircraft may fly over water in many instances 


\ 
! 
| 

(assuming cargo remains intact); | 


te minimize both the land based ambush opportunities ,j 


as well as render difficult unauthorized recovery of } 
enriched uranium if the aircraft went down. 
Additionally, the potential for crashing in 
populated areas is minimized; 

--aircraft (helicopter) may deliver enriched uranium 
directly into the destination's secured zone without 


| 
interim use of even limited surface tram.>sort. | 
Alternative (2)--All Military with Short Haul by Convoy 
t 
| 


13. This alternative preserves high security during the long 
haul transport and at the airport, but sacrifices the 


extreme flexibility of helicopters for the short haul 


; 
| 
transport. Relative to commerical surface transport, the 
military convoy advantages under this alternative are: | 
--avoidance of population centers associated with 
large commercial airports; | 
--information on planned convoys and actual move- 
ments are «ithin military structure and hence are | 
highly secure; | 
--military convoy practices anticipate ambushes and 
plan accordingly, making use of decoys, advance and | 
rear guard escorts, deliberately erroneous move- | 
ment infermation, adequate armed personnel, quick 


response assistance teams, etc. 


Alternative (3) --Commercial Long Haul Cargo Aircraft Usine 


Milita Airfields with Military Air Transport for the Short Haul 
Military Airficics Wit) ee 


Transit. Alteinative (4) --The same as (3) Except Using Militar | 


— 


Surface Transport for the Short Haul Transport. 


14. These alternatives preserve a measure ‘f security during 


long haul transport and at the airport, but increase the 
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possibility that planned movement information will be more 


widely disseminated and/or that inflight communications 


will be handled in a less secure manner. 


It is anticipated that any commercial aircraft departing frem 


a military field would be searched for stowaways prior to 
departure (to avoid hijacking) and would not land at any 
commercial field before unloading its enriched uranium 


cargo. Either military air (helicopter) or military convoy 


attendant security posture. 


Alternative (5) Commerical Long Haul Cargo Aircraft Usin 
ee ey WV 
Military Airfields with Commercial Air on Surface Transnort for | 


would be employed for the short haul transit, each with its 
the “hort Haul Transit. 


15. This alternative preserves a measure of security during the 
long haul transport, and at the airport, but greatly in- 


creases the possibility of movement infczmation (i.e. air 


and surface related) being more widely disseminated «¢~d/or 
subject to in-transit monitoring as more commercial inter- 
face is necessitated. Also short haul commercial ground 
or air transit is highly vulnerable for some on all the 
reasons set forth in our affidavit of 16 June, 1975 and 


below in paragraph 16. 


Concluding Comment 

16. Any of the military assisted transportation system aiterna- 
tives presented are considered more secure than the current 
commercial practice. The military assisted alternatives to 


the present commercial air transport cycle for enriched 


uranium are less vulnerable to terrorist action because of: 


(1) less dissemination of movement information, 
vigorous information control; 


(2) more secure in-transit communications; 


4 
' 
ny 


personnel with security training and clear- 


ances; 


appropriate selection of weapons and vehicles; 


facilities; 
reliable and highly motivated personnel; 
psychological deterrent of a U.S. military 


protective force. 


Although the entire affidavit thus far has addressed itself 


to enriched uranium transport, one comment regarding 


superior reaction capability; 
physical remoteness of airfields and 


plutonium transport is worth making. A recent report by 
Ensign Dwight L. Gertz, USN, in Terrorist Weapons and the 
Terrorist Threat, "U.S. Naval Institute Proceedings,” 
October, 1975, pp. 113, 114, confirms our conclusion ex- 
pressed in our 16 June, 1975 affidavit that the terrorist 
motivation and threat to destroy aircraft is real and the 
weapons are readily available. In a recent instance, five 
Arabs rented an apartment in Ostia near Rome, 4 miles from 
Leonardo da Vinci Airport, directly underneath the North- 
South runway approach, and were only hours away from 
initiating a planned attack on a commercial airliner. They 
were equipped with two Russian made Grail missile launchers 
and a supply of missiles. In a second recent instance, when) 
authorities were informed that terrorists in the Brussels 
area had been shipped Grail launchers, hundreds of troops 
were called out to cordon off airports in Brussels and 
London. The Grail is combat proven and available to Soviet 
supplied nations and some "neutral" countries. The missile 
is heat-seeking. The launcher is hand held and simple to 


use. 


In-transit dispersion of plutonium oxide in many instances 


would be both a highly effective terrorist act and one of 
far lesser difficulty than seizure and escape. Hence the 
threat becomes one of destruction of the aircraft in order 
to breech the plutonium oxide containers and disperse their 


contents. 


ROBERT R. LEAMER 


Sworn to before me this 
xy” day of November, 1975 
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Terrocise Weapons and the Terrorist Vhecat 


By Ensign Dwighe L Gertz, U. 3. Navy 


Sharks: Navy Councezmeasure Research 


{rj 


uy 


By Captain Charles A. Barron, U.S. Navy (Peured) 


Omega: A Scarus Report 1/2 
By Capeain Charles W. Koburger. Jr.. U $ 
Coase Guard Reserve 


Terrorist Weapons and the 
__Tecrorist Threat 


By Ensign Dwight L. Gersz, U.S. Navy, 
Pacrol Squadron Nine 


Dozens of airlines and governments 
operace the big jes which cake off tron 
the airport in a steady stream The de- 
parcure of each is pinpuinced by the cour 
of engines and the flashing of lights 
as i¢ coars into the skv. The pilots and 
passengers can make our only funrs of 
the ciry thac buscles below. Hundecds 
of thousands of men and women live 
in the sprawling blocks of aparcmenc 
buildings unde:neath the Aight pach of 
the ascending urcrafe. In one fourch- 
story aparcmient, chree young men open 
a closer door and remiove someching 
which would remind a movie buff of che 
bazooka he had seen in a lite show war 
movie. Thev slide eke window open and 
wach the planes—LiAl, 
TWA, and Acroflor—etch 
marked represenracive ot an indy pender 


Lutehanss 


mation. As “the marked aircrate arches 
overhead. they take aim at che looming 
silhauerre 

The protessionial naval otticer spends 
a greae “ai ot his cme nervously eyeing 
the ships, hardware, and expertise of his 
potential enem.cs, in recent years, this 
atten nasal 


has trwured, toe US 


vit 
eli a: 


officers, on the rapidly improving Soviet 
Navy. [n our concern for this massive 
challer.ge, we muse guard againse a 
cendency to forget chat the goals of war 
are polisical and chat chese goals may 
be achieved by forces ocher than che 
regular mulicary establishmencs of che 
combarancs. . 

in che gray area berween peaceful 
policics and war live numerous organ 
wations capable of coneriburing co the 
achievemenc of nacional goals. Alchough 
this has never been 4 secret, it is some 
times forgoeren thar these organizations 
are improving. their cactics and arms 
invencorics in much che same manner 
as che world’s moce conventional mili 
honey Co 
A gueriita bond cannne defeat a mod- 
naval bue ve can intlice an 
embarrassne foss on an individual com 


Cats 


ern tutte 
Donen unit, af iC cant usc an ateack on 


2 eid forse atialiv altee the 


political casieonmenc in winch che con- 
ventional Meet operas. Foe chis reason, 
i¢ mav be :ncerescing co sce what sort 
of wmprovernsnts have been made in che 


tertotit aianal 


Ie would noc hopelessly chrearea 
plausibiliey to discuss the possibility of 


nuclear weapons of ocher exotic 
ony falling inco che hands of a terrorist 
group. Both che spy thrillers and sober 
military analyses have broughe 
problem co lighe. Effective weapons do 
not have co be exotic, however. The 
convencional arsenals of che mayor m: 


wear 


ents 


tary powers concain pienty of weapons 
for the cerrorise which do not saddle 
him with che technical of political >uc 
dens inherent in the use of naciesr 
chemical, oc biological weapons 

One such conventional weapon ts che 
Sovier-built $A-7 Grail surtace-to-aie mu- 
sile. The Grail’s launcher cube. which 
is adDouc the see of a % { 
ussile 


bazvoka, nres a bane 


the intrarcd racuicien trom aircatt + 
gines. Ie ty considered comparable to che 


U. S.-buds 


‘ t lone 
aDuut fou ee ’ 4 


Redeve missile which 
sun v 
at supersciic speeds for 4 connveriole 
distance in pursuie of 2 iow tying aie 
plane. 

The simplicity and lightwerghe rug: 
gedness 


of this sort of Darcieticld i 


O4/ 


U.S. Naval [ustitute Proceedings, October 1975 
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This man demonstrates just bow easy it is ta take aim with the SA-7. 


weapon (BGW) make it a prime candi- 
date for deployment wich che armed 
forces of che Sovier Union in a variety 
of applications, [ct can be lugged by foor 
soldiers, mounred on vehicles, or carried 
on board naval combacanes. The cech- 
nology involved is simpie enough to 
lend itself co mass production 

One reason for heavy Sovier invese- 
mene in che Grail is chat it is a combar- 
tested system. Use of che Grail againse 
U.S. aircraft in Viernzm was firse re- 
ported in che spring of 1972. Ie downed 
several aircraft ac chat time and seriously 
disrupced reconnaissance and helicopeer 
Operauons, close air support missions, 
airborne artillery spotting, and other 
low altitude aviation operacions. 

U.S. countermeasures, most notably 
the use of hoc flares to mislead the 
missile’s infrared guidance syscern, held 
the casualry race down but also provided 
the users of the Grail with a laboratory 
situation in which 6 cest improve- 
ments. The October 1973 Arab-Israeli 
War offered yee another opportunity to 
test modifications co che system. As a 
resule, if a Geail opecacer iy linked bv 
today's improved barrictield communt 
cations (0 one of the many miniaturized 
radar systems in production, he can be 
ready for an enemy aicceatt Sefore it even 
comes into sicw 

The successful record of the Grail has 
created a demand for the anciaircrafe 
mussile in traditionally Soviet-supplied 
Matis and some “neuccal” nations. 


Several countries already Have the Gail 
system, and as the number of countries 
increases so do the chances char che link 
will be creaced in the chain which will 
lead to terrorist possession of the deadly 
mussule. 

From its Sovier origin, che missile 
might proceed by any number of circui- 
tous routes on its way co a terrorist 
Organization. The missile might begin 
as part ot an arms shipment co a Sovier- 
supplied mation such as Sveia. Svria, like 
several of its Arab allies, arms and sup- 
ports che Palestine Liberation Organ- 
ization (PLO). This “group” includes 
several factions, each with varying de- 
grees of lovaley co the ceneral command 
and differing concepts af the most erfec- 
tive means of obtaining Palestinian 
goais. Ie is noe roo difficuit co imagine 
the possibilities by which a radical fac 
tion such as che Black Sepcember might 
obcain weapons from more conservarive 
groups in the PLO by gift, chete, defec 
t10n Of personnel, of sheer mismanage- 
ment. . 

Another possible pipeline exises in 
chat governments which already support 
terrorist crouDs might pass che etfective 
missiles on direstiy. The Qudhant regime 
in Libva, recene!y the recipiene of large 
qusncitics of Sovice military hardware 
has been suspected as the source of Grail 
shipments co terrorists on ac least two 
occasions. 

In the firse case, [tralian police appre: 
hended five young Arabs who had 


rented an aparement in che scapore cits 
of Ostia, near Rome. The aparemenc aas 
four miles from Leunasdo da Vinci Air 
port and directly underneath che erathic 
pattern for the Norch-South runwas 
Cached in their aparrmen: were wo 
Grail [Sunchers and a supply of missiles 
The Italian press reported that the rer 
rorists were only hours avay 
planned acrack on a commercial 

This demonstration of the ; 
the Grail chreac led co 2 dean 
tion by Wescern European governments 
when chey were informed thar Gratis 
had been shipped to terrorists in che 
Beussels area. Hundreds of troops were 
required co throw up a spectal secure 
cordon 2round airports in Srusse!s and 
London. The Geail accack never maceri- 


alized, but the security measures neces- 


Sary co protect againse it Uluserated che 
type of response required to councer 


a threae posed by a small group of 
people equipped with a very small, bur 
effective, weapon. 

Different activise groups in re. 
every pare of che world would prsvable 
like to acquire weapons like she Geui 
whether chey planned to <mpiov them 
oc not. Groups in Ireland, Que>sx, 
Black Africa, Asia, and even ehe Unsiced 
Seaces have resorced, for political roa 
sons, co tactics which emphasize quicx 
spectacular actions. Spectacular attack 
have become recognized as impo.-ant 
facers of numerous successtu! revel 
tions of “wars of national liberac:on 
The embryonic revolucionary can ivok 
to the histories of Israel, Cyprus, 
Mozambique, Viernam, and a hose ot 
ocher countries co sce places where cer 
rorism helped spawn eicher a conven: 
sional war, of a political victory without 
large-scale military accion 

With the cespece generated by their 
successes, cerrorise and guerilla move 
ments ate guining support daily Wich 
money, influential support, and a feeling 
ot Zrowing power, tne 
heir New weapons could De very mt. 
in evidence in the coming 
years 


Eptror's Note: The siews expreied are 
thase of the author and do rot neeiaray 
represent the poution of the Didartment of 


Defense ar the U.S. Government 
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UNITED STATES 2ICT COURT 


* 
SOUTHERN DISTRI OF NEW YORK 


THE STATE OF NEW YORK, 
Plairtifé£, 
~against- AFFIDAVIT 


THE NUCLEAR REGULATORY COMMISSION, ¢, 78 Civ. 2321 (CC) 


Defendants. 


STATE OF MISSOURI ) 
3SS.:3: 
COUNTY OF ST. CHARLES) 


CAPTAIN JAMES A. ECKOLS, being duly sworn, deposes and 


1. I ama pilot with an American flag commerci 
carrier and am Chairman of the Hazardous Materials 

the Air Line Pilots Association (ALPA) which rep 

fessional interests of 32,000 airline pilots on 34 airlines. 

| ALPA is a member of th r rnational Federation of Air Line 

| Pilots Associations which represents pilots from 60 nations. I 
make this affidavit in support of the State of New Yorx's motion 


for a preliminary injunction and motion for 


2. I wiil, in the ensuing pages, set forth the reasons 
| why airline pilots believe that there exists an imminent and 

| severe danger of catastrophic harm from the continued 

of special nuclear materials ("SNM") by commercial ai. transport. 
My discussion will center on two areas of inadequacy of this 
method of shipment: I. Safeguards, II. Containment, Control, and 


| Handling. 


I. Safeguards 


3. Critical to the safety of commercial air transport 


of SNM is the severely inadequate security within the air cargo 


industry. Presently, regardless of cargo, multi-million dollar 
aircraft and pilots are subject to selection at any time as a 
"target of opportunity” by skyjackers, extortionists, terrorists 
or saboteurs. We received a clear lesson as to the very real 
terrorist threat as 3 Boeing 747's burned to ashes on a patch 


of Jordanian desert while crew and passengers were held hostage 


under the muzzles of terrorist sub-machine guns. We have 


seen as well: 


-mid air sabotage 

-grenade attacks on land 
-attacks on terminals 
-abductions 

-diversions 

-over 370 global acts of terror 


endangering 16,000 people. 


As I have stated, the lesson is clear, SNM must be removed from 
fe 


commercial air transport. 


4. As it stands now, without waivers from the FAA 


certain materials would be strictly forbidden from carriage aboard 


any aircraft other than those under the direct jurisdiction of 


the Department of Defense. Often information as to the presence 

of SNM is not properly disseminated to crew members actually 

flying the aircraft and, in some cases, their exposure to danger 
a 

is shocking, moreover, the related danger to the cargo itself is 

appalling. The crew members involved in this transportation 


have not volunteered for this extremely hazardous duty for the 


benefit of’ industrial shippers. 


5. If these materials must be moved by air transporta- 
tion, they should be moved by military personnel, in military 
aircraft from military airports that do not constitute a hazard 


to the public. : 


6. Data found in studies prepared by the former Atomic 
Energy Commission ("AEC") support the contention of the State 
of New York that the hazards involved with the commerical air 
transport of SNM, due to such transport's vulnerabilitv to theft, 


organized crime, terroriam and cargo loss, warrant immediate 


suspension of such transport of SNM. Sam Edlow, President of 


Edlow International Company, which company shares a virtual 
monopoly of the SNM shipping business with the Transnuclear 
Company, was contracted by the AEC to prepare A Factual 


Special Nuclear Material Patterns of 


Organizations and Of Unclassified Exports By 


Contractors. ("Edlow Rept."). The report, prepared by that major 


industry spokesman, contains several specific findings: 


-The commercial airline industry is 
stuck with the fact that enroute 
terminal use and attendant security 
risks cannot be avoided. 


-Commercial airlines do not find 
it feasible to disqualify high risk 
individuals. 

‘ 


-Commercial airlines do not find 

it feasible to equip vehicles with 
simple alarms or more sophisticated 
anti-hijack devices. (In this 
connection, two well-known national 
companies providine armed car services 
were interviewed. Neither company saw 
"any purpose to be served by ecuipping 
armored cars with alarms or other 
anti-hijack equipment.” 


-Similarly, commercial airlines do 
not find it feasible to provide special 
locks for vehicles. 
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“Nor do they find it feasible to pro- 
vide constant communication. 


“The airlines do not seal off "driver's" 
compartments on any vehicles. 
(Edlow Rept. pp. 24, 25, 42) 


7. %It has been stated by defendants in their affidavits] 
that the reasons for shipment of SNM by air, “as with any material| 
involves factors of economics, reliability, convenience and speed 
in delivery" (D. Aff. of Leland Rouse, p. 4). This glosses over 
real reasons for air shipment as determined by Mr. Edlow. 


According to him, cost is the most important consideration to 
————— eee ean consideration to 


shippers in the selection of shipping method. (Edlow Rept. o. 13) 


8. The defendants further state that "containers are 
less likely to be delayed or misrouted when transported by air tha 
by surface transport, particularly when long distances are 


involved" (D. Aff., Leland Rouse, p. 4). This statement is utterly 


| 
without basis, and is contrary to the facts of which defendant | 


DOT is fully aware. Sam Edlow authoritatively related the details 
of severai incidents which show such statements by the defendants 
to ke gross distortions of what really goes on in the SNM cargo 


industry. 


"Have you heard about the three famous 
uFé Shipments of March, 1969? One was 
mine. 33 kgs. U enriched to 903%, 
aboard an international flicht to New 
York to Frankfurt, had been loaded on a 
mixed London-Frankfurt pallet. At 
London, the pallet was removed from 
the aircraft, and the London cargo was 
removed. The balance of the vallet just 
sat there while the aircraft took of 
and continued to simply sit at London. 

We were notified by consignee that th 
flight arrived without the shioment, and 

we swung into action. The airline cuicklv 
found the cargo, still sitting in London. 
No airline personnel at London or elsewhere 
had initiated any action. We had to tell 
the airline that the cargo was missina. 
Incompetence -- you can bet your bottom 
dollar. 
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"Second famous shipment of March, 

1969. Three containers of strategic 
material, gross weight 850 lbs., left 
Goodyear on Wednesday, reached Columbus, 
were taken to Dayton, where they were 
loaded aboard air freighter for St. Louis 
for onforwarding to consignee by special 
truck. Two containers were delivered on 
Thursday. The third container appeared 
to be irretrievably lost, but was 
eventually found nine days later in 
Boston under a load of shoes. And how 
was it found -- a shoe store was tracing 
a lost consignment of shoes and Thank 
God -- they found the shoes -- with the 
strategic material underneath. Incom- 
petence -- what else? 


"Third March shipment. Four containers 
of strategic material were loaded 
aboard air freighter at Dayton for St. 
Louis on Friday. Saturday -- two of the 
four were delivered to consiqnee. No one 
with the air line could figure out what 
happened to the other two containers. 
Tracing followed, and the missing con- 
tainers were located on Monday at St. 
Louis Airport, right where they were 
supposed to be. Incompetence -- nothing 
else. 


"To sum up -- the environment of the 
transportation industry is one of in- 
competence, criminality. and unrelia- 
bility." (Plutonium Diversion, Geesaman, 
Donald P.; Report before California 
Legislative's Assembly Science and 
Technology Ccuncil's Energy Panel, 

June 15, 1972, pp. 15, 16). 


9. Incompetence and inefficiency are obviously not 
the only problems associated with the commercial air cargo 


industry. William Brobst former Deputy Director of the Office 


of Hazardous Material, DOT, now with the Energy Research and 


Development Administration ("ERDA"), it commenting on the then 
AEC's set of procedures to be followed in protecting special 


nuclear materials in transportation, stated: 


"Although these procedures might be 
somewhat effective in discouraging the 
diversion of nuclear material by some 
bystander who is curious as to the con- 
tents of the package, I do not believe 
that they have any meaningful decree of 
effectiveness in even discouraging an 
intentional diversion by any person whose 
motives are subversive or economic." 
(Ibid. p. 11). 
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10. In this regard, Sam Edlow has confirmed Mr. 
Brobs='s opinion on the effectiveness of safeguards procedures and 
"signature service" and has described the condition of the trans- 


portation industry into whose hands SNM were being committed. 


As he points out, the procedures are only as effective as they 


are wanted to be by those in the industry who implement them. 


"I was part of an informal meeting 

some few months ago attended by govern- 
ment personnel, representatives of 

major truckers, railroads, one airline, 
insurers, and freight claim agents. It 
was agreed that the transportation in- 
dustry is so thoroughly infiltrated by 
the Cosa Nostra that any cargo which 
organized crime determines to obtain 

will be obtained. To put it another way - 
no material is safe during transportation 
if organized crime decides to lay its 
hands on the material..... 


"How very often we read of thefts of 
bullion, *tewelry, watches from secure 
rooms at air cargo terminals. The hi- 
jacking of aircraft is now a weekly 
occurrence. Today aircraft are hi- 
jacked to provide escape means to Cuba. 
Who here dare say that aircraft will 
not by hijacked for the nature of the 
cargo aboard - because of its high value 
or its strategic nature? 


"Gentlemen, the transportation in- 
dustry is infiltrated by organized 
crime and must be adjudged incapable 
of providing reasonable protection for 
valuable or strategic cargo. The trans- 
portation industry is untrustworthy.... 


“The high level of incompetency which 
has been achieved by surface and air 
carriers st: ters the imagination. The 
inability of *:e air carrier industry 
to properly handle the cergo handed to 
it for air carriage now approaches a 
national scandal... 


"Signature service cannot and will not 
prevent loss, diversion, or mishandling 
of cargo. Further, signature service 
will not give early notice that shiv- 
ment is lost, unaccounted for, or 
diverted. At most, it will single 
out a shipment as being something 
other than routine. That the regulation 
provides any more in the way of security, 
I question.” (Ibid, pp. 13, 14, 17). 


ll. It is widely recognized in the industry and among 
defendants that a nuclear black market, if not already in 
existence, is bound to develop as SNM is successfully stolen in 
small or larger quantities. Commissioner Larsen, when still with 
the former AEC, publically conceded the point. ‘Atomic Energy 


Commission's Symposium on Ssafequards, Research and Develo ment, 
YME g 


October 1969). 


12. May 1970, the Institute of Nuclear Materials Manage-| 
ment published a report on safeguards in transportation. The 


abstract of that report stated in part: 


"the transportation industry is 
characterized by its own press as... 
‘rotting at its core'...., law enforce- 
ment agencies advise that Sl billion 
dollars of merchandise is heing hi- 
jacked or pilfered during transportation 
each year in the United States, and 
federal agencies acknowledge that 
organized crime has a strangle hold 
on the United States transportation 
industry. Into this milieu, pro- 
fessional managers of nuclear materials 
are currently shipping sufficient 
quantities of nuclear materials to pro- 
duce nuclear weapons or to direct to- 
ward possible nuclear blackmail. The 
INMM Safeguards Committee explores these 
issues in this ocument and concludes that 
the postulated problem is real, current, 
at the alarm level now, and increasing 
in scope and risk.” 


13. Dr. Theodore Taylor, one of the foremost experts 
in the area of clandestine nuclear weepons use has noted pro- 


fessional criminals can be motivated, simply by the prospects o 


. 
large profits, to steal fissionable material, for saie to high 


bidders. "Practically every highly valuable material has been 


traded in illegal national and international markets. It is 
hard to see why inadequately protected fissionable materials 
should be any exception" (December, 1971 AANS Symposium on the 


Energy Crisis). 


oe 
| 
| 


14. The irony of the present situation, particularly 
with reference to ERDA shipment of SNM, is pointedly addressed by 
former AEC Director Crowson, Division of Nuclear Materials 
Security. One of the anachronisms of the NRC policy is that 
strategic nuclear materials which are to be used for military 
purposes are shipped under m’litary rules. But, if the same 


materials are to be used for civilian purposes - although they 


too could fuel a bomb - they are usually shipped in the words of 
Crowsor. "like a special delivery letter" (Science, April 9, 1971, 


p. 145). 
II. Containment, Control & Handline 
pratt AS RA TS a Og 


15. ALPA's independent investigation of the air cargo 
industry and the present scheme for radioactive materials handling! 
has resulted in a number of findings all of which have been | 
indisputably confirmed by Congressional investigations. Eight of 


these ALPA findings are as follows: 


: : ~ 
1) Most hazardous material shipments 
are carried in violation of federal safety 


precautions. 


2) Shippers, freight forwarders and 
carriers routinely ignore or misinterpret 
the law and do not even have a copy of the 
applicable regulations available where they 


were needed, t 


3) The regulations themselves are out- 


moded, confusing and allow the carriage of 


materials which do not belong on passenger or 


cargo aircraft. 


4) Inadequate fire-fighting equipment 
on airlines and the inaccessibility of hazardous 
cargo make many potential in-flight emer ,encies 


impossible to deal with. 


5) The entire regulatory scheme is 
threatened hy the pervasive issuance of 
exemptions from the regulations, without any 
Notice te tne public or opportunity to pro- 


te-t unsafe operations. 


6) she over’. ping jurisdiction of 
government agenci’ ; .ampers effective 


regulation. 


7) The .«c . Aviation Administra- 
tion's inspe rion '.%gram in the field is 


virtua’ly non-xistent. 


xity in enforcement leaves 


hazardou ‘ regulation violators 

tota’ 

16. is severely aggravated by the fact 
| 
tion agency for the industry, only regulates safety on a spot-check 
basis between the official business hours of 8:30 a.m. to 5:30 


p.m. Yet most of the major air freight activity, for example at 


John F. Kennedy International Airport, takes place between 


: the FAA, the agency tilat purports to be the safety regula- 
| 

| 

| 

} 


tiwidnight and 6:00 a.m. The Washington office of ALPA can 
j}document numerous instances of inaction by the FAA after specific | 
requests for attention to certain shipments had been made to 


: 7 
appropriate FAA personnel. 


17. On January 5, 1975, the Deputy Secretary of DOT 
establish. a Task Force to review the movement of such hazardous 


materi2is in sir commence. Its report, filed on March 19, 1975 


contained a number of significant findings: 


1. Based on inspection of carrier 
facilicies and carrier personnel, many of 


the receiving agents, who in most cases are 


=§< 
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the first persons to physically examine 


these materials, have received only 


a minimum amount of training and their 
acceptance of freight was determined by con- 
sulting CAB tariffs or IATA regulations, not 
the DOT regulations as required by fede al 
law. As a matter of fact, of seven air 
carrier facilities visited at JFK and 
Philadelphia airports, only three had 


copies of the DOT regulations. 


2. Although notification to the pilot 
in command has been required for more than 
25 years, there is no uniform notification 
form and many of the notificiation forms 
checked contained discrepancies which were 
in violation of the requirements of 


14 CFR 103.25. 


3. The Task Force reported that it 
examined training programs which varied in 
duration from 30 minutes to 16 hours. However, 
many of the longer programs required that the 
student to do a lot of the work on a home 
study basis and incluced that time in the 


total. The Task Force found*that, although 


the awareness of air carrier personnel has im- 
proved, the person receiving the least training 
time was the agent on the receiving line who, 
by the very nature of his job function, comes 
into first contact with the hazardous materials. 
This same criticism has been noted in every 


Study made on the hazardous materials problem 
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Since the Pan Am crash of 1973. The 

training requirements have been in effect 

since December 6, 1973 and all programs must be 
approved by the FAA; yet this problem has not 


been rectified. 


18. The practices, attitudes and performance records 
of the industry and the federal regulatory agencies only increase 
the hazards inherent in the commercial air transport of such cargo, 
As recently as June 19, 1975 Assistant Secretary of the DOT be- 
moaned at a speech in San Francisco the continued poor compliance 
record of hazardous materials shippers. General Benjamin 0. Davis 


Jr. said that DOT had found ". 


violation. . .of apolicable safetv rules." 
eaVa Sh ton. > -OF apoiicabie sarety rules 


19. As a final note, with regards to the repeated 

Statements by defendants that radioactive materials shipment has 

~ on for 25 years with complete safety, this is another dis- 

-ion of the real facts by NRC and others. As to™SNM, there 

ave been, to my knowledge, no catastrophic releases of 
plutomium otl.er than the Thule and Palomares spills (See Affidavit 
of John F. Shea, III, June 16, 1975). However, we have 
experienced disasters involving the air shipment of other radio- 
active materials where human error defied all computations 
to the probabilities of such events. Attached is a report con- 
cerning just one of such instances where radioactive materials, 
o 

caused a serious emergency involving contamination of hundreds 
of persons and valuable property in several cities. Specifically 
the report describes the Delta incident of Vecember 31, 1971 which] 
resulted in the radiation exposure of 917 passengers who had been 
on board a plane carrying liquid radioactive materials. As the 
report notes, “an unfortunate chance combination of human errors 


resulted in this incident” (Exhibit "A", p. 48). 


wt Tn 
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20. The defendants argue a dangerous line. We are 
to wait for the nurportedly "remote" event of an accident or 
diversion of SNM in commercial air transport rather than preclude 
the event by removing SNM from such commercial mode now. Tf 
personally and professionally believe that to continue to follow 
such a scheme would be an irresponsible course of action on the 
part of defendants and, accordingly, support the State of New 


York's request for injunctive relief and summary judgment. 


ME. herb 


TAI JAMES A. ECKOLS 


Sworn to before me this 
8 day of November, 1975 


DO Awte “Ho 


NATIONAL TRAN “PORTATION SAFETY BOARD 
Washington, D. C. 
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Appendix A 


REPORT OF AIRCRAFT RADIOACTIVE CONTAMINATION INCIDENT 
DELTA AIR LINES, INC., DECEMBER 31,1971 


I. SYNOPSIS 


A small quantity radioactive material leaked from a bulk shipment onboard Delta Air Lines 
Passenger Flight 9 - £ December 31, 1971, while the shipment was en route from tie manufacturer 
in Tuxedo, New York, to the consignee in Houston, Texas. The aircraft, Convair 880, N8801E, was 
contaminated and 917 passengers had traveled aboard it before discovery of the leakage and rerovil 
of the aircraft from service at Chicago, Illinois, O’Hare International Airport on January 2, 1972. The 
aircraft was ferried to Atlanta, Georgia, where it was decontaminated under the supervision of the 
Georgia Department of Public Health and the United States Atomic Energy Commission (AEC). By 
telephone contacts and press releases, passengers who hac flown on this aircraft between the time of 
aircraft contamination and its ren oval from service were afforded an opportunity to determine the 
extent of exposure to themselves and to their baggage. 


Il. INVESTIGATION 
A. BACKGROUND 


The investigation of this incident was conducted in a sequential manner beginning with the 
manufacturer’s packaging through shipment, discovering of excessive radioactivity, subsequent 
action, to corrective measures as a result of this incident. 


B. FIZLD INVESTIGATION 
1. Manufacturer/Shipper 


The Union Carbide Corporation (UCC), Sterling Forest Research Center, Post Office Box 234, 
Tuxedo, New York, is licensed by the AEC to operate a nuclear reactor in the State of New 
York. The AEC retains licensing authority over reactor operations. New York is an Agreement 
State under Section 274 cf the Atomic Energy Act of 1954, as amended, and can, therefore, 
regulate possession and use of nuclear materials within the state. 


Radioactive Material 
UCC advised that the subject shipment was a routine bulk shipment of molybdenum 99 (Mo 
99) in 3 normal sodium hydroxide solution, which had a 66.5 hour half-life. This had been a 


standard Friday afternoon shipment to Bio-Nuclear Laboratories in Houston, Texas, on a weekly 
basis for the past 1 2 to 18 months for consignee pickup at the airport. 
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Processing 


The material was processed in the UCC reactor and moved from there under water (shielding) 
to hot cell #2 where it was placed into two 500 ml. (or 1 pint) polyethylene screwcap bottles. 


Bottling 
(Primary Container) 


The bottles were approximately 7 inches high and 3 inches in diameter with a 7/8-inch 
inner diameter and 1 3/8-inch outer diameter neck. The bottling operation in the hot cell was 
performed behind a 4-foot-thick window, using a pair of mechanical manipulators each of which 
has two wide opposing metal fingers. The manipulators exert a force similar to that applied by 
the operator as they provide no mechanical advantage. 

To cap the bottles, the neck of a bottle was held by one manipulator while the screwcap was 
closed down as tightly as possible, “finger tight,”’ with the other manipulator. The plastic ap was 
1 3/8 inches high and 1 5/8 inches in diameter. 


Packaging 


(Secondary Conta‘ner) 


The bottles were placed on . conveyor cart and transported to the conveyor station at the 
back of the hot cell complex, where each bottie was placed, with the aid of a single manipulator, 


into a secondary, shielding container. This was a stainless steel/lead lined container called a “pig.” 
The outer dimensions of the pig were 12 inches high and 8 1/2 inches in diameter. The inside 
space was 3 1/4 inches in diameter with a 1 7/8-inch deep inner ledge at the top. The pig had 
been decontaminated thoroughly and was placed in the receiving station, which was just below 
the conveyor station, before the bottles were moved from hot cell #2. 

A shielding plug top with a neoprene type gasket was chen put in place and the pig was 
lowered onto a dolly. The heavy shield door was opened and the shipment was wheeled out of 
the conveyor station to the packaging area. The plug top was bolted down onto the pig with four 
’s-inch bolts. Smears (paper swipes) were taken to verify that there was no contamination on the 


outside of the pig. 
Outside Wooden Protective Jacket 


The pig was then lowered into a wooden overcoat or jacket, the top of which was bolted down 
onto six 1/2-inch steel bolts. The outer jacket was a 4-inch-thick layered p!ywood container, the 
dimensions of which were 23 inches high by 23 inches in diameter. It was secured to a 
§-inch-high, 28-inch square pallet to facilitate handling by forklift. Readings were then taken of 
the radioactivity on the surface (200 mR/hr) and at 1 meter distance (8 mR/hr). The packages 
were labeled, sealed with a lead seal, and moved onto the loading dock where they were smeared 
once more before being loaded by crane onto a company truck for forwarding. An illustration of 
the containers appears in Attachment A-1. 

UCC had no written procedures for the maintenance of reuseable Type B pigs and wooden 
jackets. When these containers were returned by motor freight, they were checked for any 
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contamination, decontaminated if necessary, and examined by personnel from the packaging area 
to assure that these containers appeared to be in satisfactory condition for reuse. 


Contents 


Each of the two polyethylene bottles in this shipment contained 283.5 ml. of Mo 99 in liquid 
form and the calibrated isotope specification for each was 65,200 mCi (millicuries). When 
packaged for shipment, each completed piece weighed 430 pounds and had a Transport Index 
(TI) of 8. The total shipment was two pieces at 860 pounds with a TI of 16. 

The labeling of the packages was as follows: 

a. Metal tag secured to outside of jacket (reproduced below) 


RADIOACTIVE MATERIAL 


| 
} 
| 
| 
? 


U.S.A. D.O.T. S.P. 5800 
Type -B Wr. 90 kg 


UNION CARBIDE CORPORATION 
TUXEDO, NEW YORK 


b. Two Radioactive Yellow—III labels on opposite sides of each jacket, (see Attachment 
A-2a). 

c. One address label glued to jacket, (see Attachment A-2b). 

d. “Packing” slip envelope (white with red print) glued and taped to jacket (containing UCC 
Order - Invoice 28856 and a copy Airbill Number 006 JFK 432 4103, prepared by the 
shipper) (see Attachment A-3). 

e. Manila envelope taped to jacket, rubber stamped in red, ‘“‘Department of Transportation 
Special Permit No. 5800," containing copy of the permit, (see Attachment A-4). 


Transport 


At 2:10 p.m., Friday, December 31, UCC delivered the subject shipment to the Delta Air Lines 
air freight dock at John F. Kennedy International 4 .rport, Jamaica, New York (JFK) in their own 
Chevrolet Carryall, a 3/4-ton truck. 

Other UCC shipments were also delivered to Delta Air Lines in the same movement. These 
shipments included 4 cartons of radioactive materia! weighing 515 pounds which were consigned 
to Hastings Radiochemical Works in Houston on Airbill 006 JFK 4327 4114. One piece was a pig 
slightly smaller than, but similar to, that consigned to Bio-Nuclear Laboratories. 

The larger radioactive shipments were moved by forklift from the truck and placed onto an 
airline cargo cart with dropsides. 


2. Carrier 


Delta Air Lines, Inc., Atlanta Airport, Atlanta, Georgia, 30320, is a Delaware corporation with 
headquarters offices in Atlanta, Georgia. The company operate as a scheduled air carrier under a 
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currently effective certificate of public convenience and necessity issued by the Civil Aerona’ ics 
Board, and an operating certificate issued by the Federal Aviation Administration (FAA). 

Delta personnel received the Bio-Nuclear shipment at their air freight terminal at JFK and 
signed for it in good order with no exceptions noted. 


Receipt 


The shipment was received on the Yelta ramp and moved from the delivery truck onto a Delta 
Wollard Baggage Cart, Model BC-450, where it remained until it was taken cut to the flight line 
for loading into the aircraft. It was not taken into the warehouse. 


Load Planning 


The load agent, in working the load, found he had more than 50 TI’s, which is the maximum 
allowable on one aircraft. Therefore, he held one shipment of radioactive material destined to 
Houston until Delta’s next departure, passenger-carrying Flight 981 of December 31, which was 
scheduled to depart only 2,. hours after Flight 925. This shipment was shown on airbill JFK 
4327 4136. It weighed 33 pounds and had a TI of 8. Flight 981 loadparers are Attachment A-5. 


Dispatch 


Flight 925 was dispatched with a total TI of 48, consisting of two shipments to Houston in 
Cargo Bin 33 


‘Transport 
No. of Pieces Weight (Ibs.) Airbill No. Index 


575 JFK 4327-4114 17 
860 JFK 4327-4103 16* 
*to Bio-Nuclear 
and one shipment to New Orleans in Cargo Bin 4: 


228 JFK 4377-3811 15 


The captain was so advised by the Restricted Articles Notice form attached to his clearance 
release (see Attachment A-6). Other freight, air mail, and first class mail were also loaded in bin 3 


, 


(see Flight 925 dispatch records which are Attachment A-7). 
Cargo Bins 


The Convair 880 has two cargo bin areas below the passenger compartment floor, one forward 
of the wing and the other behind the main landing gear and hydraulic compartments, (see 
Attachment A-8). They are each 19 feet long by 3 1/2 feet high and each has one 38-inch-wide 
access door in the middle of the bin on the right side of the aircraft. However, the push-in door, 
cargo net, and fuselage limit the height of the entrance to 20 inches (see Attachment A-9). For 


convenience, Delta numbers their cargo bins #1 through #4. The forward section of the forward 
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bin is #1: the aft section of the forward bin #2; #3 is the forward section of the aft bin; and the 
aft section of the aft bin is #4. 


Passenger Load 


On departures from New York and New Orleans, the aircraft was occupied as shown in the 
foll owing chart: 


Crew: 3 Flightcrew (cockpit) 
3 Stewardesses (cabins) 


ist Class 
From New York (Forward Cabin) Coach (Aft Cabin) 


No. of seats « vailable 24 96 
Passengers to New Orleans 30 


Houston 5 irevenue) 19+ 1 (Nonrevenue) 


Total 50 


From New Orleans = 
to Houston 0 + 2 (Nonrevenue) (Nonrevenue) 


23 


Cargo Loading 


The Ramp Agent and two Ramp Service Agents who loaded the three heavy Bio-Nuclear and 
Hastings radioactive pieces of freight reported that the loading procedures for bin 3 were as 
follows: 

The International Scout Conveyor - Model TC-476 was piaced at the cargo bin door (see 

Attachment A-10).The sides of the baggage cart (in this case freight cart #12) were dropped to 

make it more nearly a flat bed and it was maneuvered to a position directly under the low end 

of the conveyor belt (see Attachment A-11). From there the first 430-pound piece was tipped 
on its side and lifted by two men until it started up the belt, at which time it was rolled over 
onto its flat top because the pallet on which it was secured extended 2 1/2 inches beyond the 
wooden jacket and hampered the operation by digging ....0 the belt. It was balanced by one 
man as it progressed up the belt to the cargo bin door. The conveyor height was adjusted lower 
so that the pig could then be rolled over onto its side and worked into the cargo bin from 
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where it was pushed all the way forward in the bin. There was no apparent damage done to the 
shipments during loading, and handling was held to a minimum because of the weight. After 
the heavy pieces were placed, the following Houston cargo was loaded into bin 3: 


No. of Pieces Weight (Ibs.) Class 


214 Air Mail bags 
132 First Class Mail 
207 Air Freight 


Intermediate Stop 


The compartment was opened in New Orleans; however, there was no freight or mail to be 
off-loaded from the forward section, bin 3, so New Orleans personne! were not involved with any 
of the contamination. 


Radioactive Material Training 


The Delta Air Lines training supervisor at JFK was not irterviewed personally because he was 
out of town on a business trip, but he prepared a statement which reads as follows: 

“My training schedule at JFK follows prescribed company schedules and material. All new 
employees with Delta who have contact with radioactive materials are given training in their 
first week of employment. In addition all employees are given recurrent training once each 
year on radioactive materials. 
“Our source of material for training are: 

1. Hazards of Radiation in Shipping Radioactive Cargo, (Book). 

2. Radioactive Materials (Standard Practice 805). 

3. Air Cargo Restricted Articles (Standard Practice 891). 
“Included in this training our employees are shown the shipping labels used, the total amount 
of Transport Index allowed on our aircraft, and the bins we allow radioactive materials in. 
“Also I instruct employees in handling, distances, and dangers should package become 
damaged. 
“Our Load Agents, Ramp Agents and Supervisors are instructed on the above, however, they 
receive additional training such as notification of Pilots of all restricted articles onboard, 


proper entries on our load message (teletype), and those agencies to notify in case of a 
damaged shipment.” 
P 


Cargo Off-Loading 


At Houston, the four Ramp Service Agents who off-loaded the douston cargo reported that 
iuggage from bins 1 and 2 was off-loaded first, then the freight cargo from bins 3 and 4. They 
reported that the three heavy containers of radioactive materials in bin 3 were lying on their sides 
and were not standing in upright positions. “Nothing unusual was thought of this as they have to 
be turned sideways, tilted, etc., to get them in and out of Convair 880 plane cargo bin doors. 
There also was moisture noted on bin floor, but this is not uncommon as many times a plane is 


loaded in the rain or bad weather and moisture is carried into a bin area on cargo.” The two men 
at the foot of the conveyor belt slid the containers off © onto acart. ‘Since these articles 
are very heavy, 430 lbs. each, we had to slide them on . oelt and in doing so they have a 
tendency to fall on their side.”’ As each container was off-loaded the men got up on the cart, set 
‘hem upright, and positioned them on the cart. 


Warehouse Storage 


The three heavy containets of radioactive material and several smz!| boxes containing 
radioactive material were then taken to the freight warehouse -vhere they were left on the cart 
overnight, separated from any other airfreight. A shift change followed this activity, but the next 
morning, January 1, the Bio-Nuclear shipment was unloaded from the cart in the warehouse by 
the same man who later helped load it on the consignee’s pickup truck the following morning, 
January 2. 


Aftermath 


The handler who worked inside cargo bin 3 during the off-loading at Houston was contacted at 
4:30 p.m. on Sun.'ay, January 2, and advised of the contamination problem. His work clothing 
was found to be contaminat.4, and he was given a medical examination which revealed no 
apparent injury. He subsequently reported a burn area on one leg which had been exposed to the 
contamination. An examination of this condition revealed that it was “ 
from the solution the radioactive material was in.” 


..a chemical reaction 


3. Consignee 


Bio-Nuclear, Inc., 6006 Schroeder Road, Houston, Texas, 77021, is a subsidary corporation of 
the American Biomedical Corporation, Dallas, Texas. It is a Texas State licensed radioactive 
materials processor. At the time of che incident, Bio-Nuclear did not have a Health Physicist on 
its staff. 

They have been receiving from UCC weekly bulk shipments of liquid Mo 99 for over a year 
and use it to process Technetium (Tc 99), a daughter of Mo 99 with a 6-hour half-life. Tc 99 is a 
radioisotope used by the medical profession for diagnostic purposes. Routinely, the shipment is 
sent on Fridays. The consignee’s plant is closed on Saturdays. The shipment is picked up early on 
Sundays, for Sunday night processing and early Monday distribution to customer hospitals and 
doctors. 

About 7 a.m. Sunday, January 2, the Bio-Nuclear shipment was picked up by their driver from 
the Delta freight dock at Houston Intercontinental Airport. Hastings Radiochemical had 
previously discovered that its consignment was contaminatea, wid that company notified 
Bio-Nuclear of the possibility that the Bio-Nuclear consismm .. was also contaminated. The 
Bio-Nuclear packages were surveyed with a Ludlum Geiger counter (2000 mR tange), and the 
reading was off the top ot the scale. Traces of white powder also were found on the rim of the 
pig. The liquid remaining in the two plastic bottles was transferred co the extractors as quickly as 
possible to minim ze ra ‘'ation exposure. No measurements were made of the amounts actually in 
the bottles, but it was noted that the liquid level in one b ‘tle was lower than those of previous 
shipments, and the inside of the pig was wet. The packaging containers and absorbent papers used 


for handling were removed to a remotely located warehouse. 


/ 
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Bio-Nuclear called Delta Air Lines, informed them of the findings, advised them to check the 
employees who handled the shipment, and gave interim instructions on decontamination proce- 
dures. After moving the contaminated containers to the warehouse, Bio-Nuclear notified the 
Texas State Health Department. 


4. Activities After Discovery of Contarnination 


a. Notification 


There are specific requirements for the carrier to make immediate notification to the nearest 
FAA facility by telephone in certain cases of dangerous article incidents. Breakage of a 
shipment calls for immediate notification to the shipper and the Department of Transportation 
(DOT) and a report within 15 days to the DOT, Hazardous Materials Regulations Board. It is 
required chat a copy also be sent to the FAA facility which was first contacted (14 CFR Part 
193.23, Part 103.28 and 48 CFR Part 171.16). 
Since the shipment appeared to be in good condition at the time of consignee pickup, and the 

carrier was not immediately alerted to the possibility of contamination, it was several hours 
before all concerned parties were notified of this incident. Official records of the firs: few 
original notifications are either nonexistent or very sparse. Consequently, the attached 
notification chart (Attachment A-12) is a reconstruction of the approximate sequence of events 


since almost all times shown are estimates. 


sie b. Postincident Activity 


( 


(1) Aircratt Movement Until Taken Out of Service 


Delta Air Lines did not know that their plane, Convair 880, N8801E, was contaminated 
when it arrived in Houston before midnight on December 31, 1971. Consequently, the 
aircraft was continued in regularly scheduled passenger service until . landed at O’Hare 
lite. -ational Airport, Chicago, Illinois, about 8 p.m., January 2. Following is a chart which 
sh he flight numbers and cities involved during this period of operation while the 


aircraft was contaminated. 


Flight/Date Origination 


#925 Dec. 31,’71 New York, N.Y. 


#998 Jan. 1,'72 Houston, Tex. 


#952 Jan. 1,'72 Miami, Fla. 


#939 Jan.1,'72 Chicago, IIl. 
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Intermediate 


Stops 


New Orleans, 
La. 


Atlanta, Ga. 
Dayton, Ohio 
Columbus, Ohio 
West Palm Beach 


Louisville, Ky. 
Atlanta, Ga. 


Termination 


Houston, Texas 


Miami, Fla. 


Chicago, Ill. 


Tampa, Fla. 
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Flight/Date Origination Intermediate Termination 
Stops 


#992 Jan. 1,'72 Tampa, Fla Atlanta, Ga. 


#1951 Jan. 2,’72 Atlanta, Ga. Miami, Fla. 
#1942 Jan. 2,’72 Miami, Fla. Atlanta, Ga. 


#955 Jan. 2, 72 Atlanta, Ga. West Palm 
Beach, Fla.. 


#954 Jan. 2,’72 West Palm Tampa, Fla. Chicago, Ill. 
Beach, Fla. 


The aircraft arrived in Chicago, Ill., at 6:30 p.m., was surveyed, 
and taken out of s2rvice. 


Ferry Jan. 2 Chicago, Ill. Atlanca, Ga. 


(2) Aircraft Contamination 


The aircraft was initially surveyed by the AEC at Chicago, O'Hare International Airport 
after 7:00 p.m. on Sunday Jan. 2. 


Instrument: Juno Model #7 survey meter 
Readings: @ at rear cargo door - 50 mR/hr. 
@ In center of cargo bin 3 - 500 mR/hr. to 3R/hr. 
@ In aft passenger cabin at seats 34 & 35 - 200 mR/hr. 


The scheduled flight was ’ inceiled and the aircraft was moved to the hangar area until it 
could be ferried to Atlant 

On arrival of the ferry flight at Atlanta, the Georgia Department of Public Health, and the 
AEC, assisting in the emergency, again surveyed the aircraft. 


Instrument: Eberline E-500 GM t,pe (Geiger-Muehler scanner) with 30 
mg/cm? probe. 

Readings: Contact reading on floor under seat 34-140 mR/hr. 
Highest reading on bottom of seat 35-60 to 70 mR/hr. 

Instrument: Eberline E-120 (maximum range of 50 mR/hr). 

Readings: Forward end of cargo bin (without handprobe) - 3 to 4 R/hr. 
(estimate based on state of reading). 
Smear at forward end of cargo bin - ?R/hr. 
Smears-on spots generally in middle of cargo bin - 4 mR/hr. to 10 
mR/hr. (contaminant could be wiped out). 
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@ Air inlets (at side of cabin just below hatracks) above seats 34 & 
35 - low leve! traces of smearable contaminant. 

®@ Air exit vents (outboard of and below the seats) at .eats 34 and 35 
- little more than a trace (see Attachment A-13 for seat locations). 

Seat and floor readings were the result of direct radiation from the leaked radioactive 
liquid source. Smearable contamination resulted from airborne radioactive particulate (e.g., 
dust). 

There was no contamination found at the adjustable ventilators installed over the 
individual passenger seats. (See Attachment A-14 for details of Convair 880, Air 
Distribution System.) 

The only access route for air movement between the cargo compartment and the aircraft 
ventilating system was a 2 3/4-inch breather hole provided in the sidewall above the cargo 
door to permit pressure equalization between the passenger compartment and the cargo 
area. On depressurization, air from the cargo compartmc..* exhausts into the outflow side of 
the system to the outflow valve. Air in the cargo compartment is generally static except 
during cabin pressure changes. (See Attachment A-9 for location of breather hole.) 


(3) Aircraft Decontamination 


The Georgia Department of Public Health, Radiological Health Service in Atlanta, took 
charge of and actually decontaminated the aircraft and was assisted by Delta Air Lines 
personnel. The AEC Regional Compliance Office in Atianta, although primarily a regulatory 
organization, served as coordinating office. They worked with DOT, FAA, and the carrier. 
AEC Operations Division personnel furnished Radiological Assistance Team support where 
necessary. 

After determining that the cargo bin was constructed with a fiberglass liner taped to the 
structure and a metal floor, it was decided to remove the liner from bin 3 and strip out the 
old tape. 

Personnel who were to enter the cargo bin were dressed in full length cover-alls, rubber 
boots, rubber gloves and were equipped with a Martindale resvirator, two dosimeters 
(instruments for measuring doses of radioactivity) and a film badge. The first man into the 
bin was allowed a maximum exposure time of 15 minutes. His dosimeters read 38 mR. 
Conse qu2n:'v, the next man in was allowed 45 minutes to work and his exposure was 101) 
mR. The sin charge of the operation who was in the midst of the activity the eutire time 
had a 100 mR reading on his self-dosimeter. 

The fiberglass floor liner, when removed, showed 2-plus R/hr., as did two panels of the 
metal underfloor and carge tiedown sings, which were also removed. Air tools were used and 
insulating material was vacuumed out. The inside was then scrubbed with liquid soap and 
rinsed, but was not flushed, to avoid possible spreading of the contaminant. On Monday, 
January 3, 1972, at 3:30 p.m., the aircraft was released. When surveyed, the readings on the 
aircraft structure (excluding the cargo bin liner, which was removed) had ranged from 160 
mR/hr. to 2-plus R/hr. On completion of the decontamination, the maximum contact 
reading was only 50 mR/hr. under the aircraft belly. 

On January 6, one week after the incident and more than 3 days after decontamination, 
the aircraft made its first landing in Tampa, Florida, where it was checked for radioactivity 
and was found to be contaminated. Accordingly, the aircraft was sent back to Atlanta for 
further checking and decontamination, as necessary. There were two spots in the cargo bin 


where contact readings could be found. The tape wis stripped ou and nv removable 
contamination was present. The aircraft was again retuned to service. 

This incident provided an example of the differences in response to tests for radioactive 
contamination resulting from different scanning «quipmen. utilized, proximity to the 
source, and the interpretation given to the various readings. 


(4) Employee and Passenger Involvement 


The first consignee (Hastings Radiochemicz) to receive a shipment from the subject 
flight, discovered the contamination by iormal scanning. They checked the employees and 
equipment before the contaraination had time to spread in their facility. By the time 
Bio-Nuclear was notified the following day of the possibility of contamination, their driver 
had picked up the shipment at the airport. However, on receipt of the shipment at the plant, 
they handled it as a “hot” shipment. Consequently, there was no contamination spread 
throughout that facility. 

The first word of this incident received by the manufacturer was followed by a check of 
their facilities which revealed no contamination on their equipment or employees. 

By the time the carrier was notified, the contaminated aircraft had been through airports 
in 10 cities; many employees had serviced it with numerous pieces of airline equipment; and 
much freight, express, and mail had been moved in its cargo compartments. Most of these 
could be traced, but the mail was the exception. However, the major problem confronting 
the airline was the 917 passengers who had flown onboard the aircraft and had their baggage 
in one of the cargo compartments. 

The AEC established scanning stations in **e arious cities involved and established a set 
of guidelines for Delta to implement (see Atra:'iment A-15). Meanwhile, Delta personnel 
started with the ticket flight envelopes and . . backtracing the people who were shown 
to have been onboard the aircraft. More than tw »-thirds of the total number were contacted 
personally by telephone, and the press was used in certain off-route areas to advise 
passengers of the problem and offer professional assistance to scan them and/or their 
baggage. 

Survey check stations were set up in the ten cities at which the contaminated aircraft had 
stopped. The personnel from these check stations also surveyed eight homes on request. 
Passengers were advised by phone and the news media that they could either come to the 
check stations or contact their state health asencies. Arrangements were made for the 
employees who had actually worked the shipment to have total body scans perfo:med at 
other places, such as local | ospitals or medical schools which had the facilities to perform 
this task. ; 

The results of the passenger survey indicated that neither passengers nor employees had 
been subjected to a personal health hazard although some hau been exposed to more 
radioactivity then is acceptable under the concept of the lowest practical exposure of people 
to radiation. This information was also reported in the press. 


(5) Baggage Involvement 
One hundred twenty-four passenge:s brought 271 various articles plus two dogs to the 


survey check stations for examination. Numerous bags were found with a small amount of 
coutamination, and there were some with comparatively high levels of contamination. 
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a et a+ seme repe ree 


Contamination on a piece of Jugga, ~“<d not mean that the entire piece was radioactive, but 
that there ..s a spot on it which ) ided a high reading. In most cases, on the smoother 
fi-ish luggayc, this was easily washed off, and the luggage was turned back to the owner 
imunediately. Some of the cloth finish bags did not clean up so readily and were either 
stored by the airline until the radioactivity decayed or were covered with tape and returned 
to the owner for personal storage in some remote area of nis home until such date as the 
radioactive would have decayed. 

No total has been recorded yet for the numbers of articles that were surveyed by the 
other health agencies. However, if there had been any gross radioactive findings, they would 
have oeen reported to the AEC or State authorities. 

There were some instances of contamination found on baggage-handling facilities at 
airports served by the aircraft. Those facilities were decontaminated as soon as they were 
discovered. 


5. Examination of the Shipping Containers 


Twenty-five days after the radioactive leak occurred, the shipping containers were viewed ina 
remote quarantined warehouse belonging to the consignee. The items were not handled beranse 
they were still too radioactive. The following notes were made. 


-———- see 
Subiect of observation Unit identified as Unit identified 2s 
#40 #16 


Top section of wooden Both sides of top, in Both sides of top in 


protective jacket line with forklift line with fork- 


access on pallet, lift access on 
pallet, plywood 
rings were chafed 
and abraded 
Visible salt 
deposits at 

outside of 
juncture 

between ton & 
bottom of wooden 
overcoat. 


plywood rings were 


chafed and abraded. 


Sodium hydroxide (NaOH) | Visible salt de- 
deposits. posits in chafed 
area on omy one 
side of wooden 
overcoat top. 


NG oad Sa 


Gasket between lead- 
lined plug top and in. along outer 
pig (secondary con- diameter, roughly 
tainer). 70° - 80°, was 

| missing. | 


Section approx. 3 No gasket present. 
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Subject of observation Unit identified as Unit identified as 
#40 #16 


[———— | 


Polyethylene bottle Reportedly, water 
(primary container). had replaced 
radioactive liquid 
to the top of 
bottle and top had 
been secured finger 
tight: Bottle rest- 
ing down in beaker 
with some liquid in 
the bottom. When 
| the bottle was 
squeezed bet: een 
| fingers, liquia 
| escaped. cs 

Thirty-eight days after the shipping incident, the containers were viewed aga n after they had 
been returned to UCC. They were in the plant, but isolated in a roped-off quarantine area. The 
container parts were still too radioactive to be handled. 

During this visit to the plant, a demonstration of the polyethylene bottle filling process was 
conducted by the hot cell operator who had filled the bottle for the subject shipment. For this 
demonstration, however, water was used instead of a radioactive material. The process followed 
that which was described earlier in this report. After the demonstration bottle was removed from 
the hot cell and checked for any contamination, it was picked up with gloves, and when tipped 
upside down, the water leaked rathe. freely. Then the “tightness” of the screw-cap was checked. 
Although it had appeared to be on securely, it was only “‘man'‘pulator-finger” tight. Jt released 


and unscrewed with only very light fingertip pressure. Subsequently, the top was tightened with 
fingers and the thumb around the cap and the seal then contained the liquid inside. 


{1l. CORRECTIVE ACTION 


Subsequent to the incident, there was a concerted effort toward eliminating the potential for 
another incident involving a radioactive material leak which could contaminate cargo and baggage 
areas in aircrafc and/or endanger passengers or the public at large. 

The manufacturer, UCC, took several actions that included: 

@ Meeting with the Atomic Industrial Forum, which is an industrial trade association comprised 
of radioisotopes manufacturers, shippers, processors, etc. The Radioisotope Committee agreed 
to develop new, effective, and workable container leak-tests that could be adopted by the 
American Standards Association. 

Discontinued use of the old polyethylene filler bottle for a new one with a different sealing 
acrangement. 

Evaluation of an induction-welded scaling cap for the primary container. 

Primary container for liquid shipments are now leak chrcked to 25 inches of mercury before 
they leave the hot cell. 

Changed from handmade neoprene gasket for the pig to manufactured natural gum rubber 
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gasket for better seal. 

Consideration of a change to a plug type gasket that would fill the remaining space around the 
top of the polyethylene bottle. 

Pigs with gaskets to be leak checked once and then rechecked again each time a gasket is 
changed. 

Consideration of a leak-check for the bottle and secondary container pig for each liquid, Type 
B and lodine shipment. 

Initiating a preventive maintenance program with records kept, using newly assigned serial 
numbers to pigs. 

Instituted an administrative change which requires two people (packer and man who worked 


hot cell) to check the packaging of each shipment. 


The carrier pro} osed to the Civil Aeronautics Board that shippers of radioactive material in Type 
B packages be required to conduct a leak-test at the point of origin; and state in writing that the 
consignee will perform a wipe-test within 3 hours of shipment arrival at destination. This will assure 
that packages are safe to carry on aircraft and determine if leakage has occurred during flight. This 
tariff became effective March 12, 1972 and is to expire June 12, 1972. CAB Order No. 72-3-28 
dismissed the complaint against it. 


IV. ANALYSIS 


Of primary concern in this analysis are the conditions leading to the leakage of a bulk radioactive 
shipment in liquid form which contaminated equipment and exposed the public to higher levels of 
radiation than the generally acceptable minimum. Reports of all the authorities concerned with this 
incident assured those people who were involved that the exposures encountered did not constitute a 
health hazard. It did, however, create many harrowing hours of activity and concern for the passengers 
on the flights; for employees who handled the contaminated package and subsequently used the 
contaminated equipment; and for the personnel responsible for decontaminating of equipment and 
scanning people and baggage for radivactivity. 

There is no shortage of regulations governing the manufacture, transportation, and use of 
radioactive materials. Admittedly, the regulations are rather complex and spread «hroughout several 
different volumes, but they are specific in the requirement that the radioactive material must be 
contained. 

The manufacturer was thoroughly familiar with the product, how to handle it safely, and the Type 
B packaging being used, because this had been, for more than a year, a routine weekly bulk radioactive 
shipment to the same consignee. 

The manufacturer’s employees reportedly had operated a nuclear reactor and packaged the product 
for shipment over the year without injury or incide 1t. The redundant (primary and secondary 
container) Special Permit authorized packaging was designed to survive major accidents in 
transportation without releasing the contents. These requirements covered impact, as well as 
subsequent fire. 

Possibly the aforementioned familiarity with the reusable Type B containers led to a relaxed 
approach in the maintenance of the stainless steel/lead-lined pigs. There was no written company 
procedure for assuring that each pig met the standards for reuse. The plastic inner bottles had 
apparently served well, and there seemed to be no reason to especially mistrust them or their security. 
Even for the demonstration-filling of a typical plastic bottle, the liquid (water) was not contained by 
the screw cap as it was installed by the operator/manipulator combination. However, it was noted that 
the top could easily be screwed down tightly enough with bare hands to have satisfactorily contained 
the liquid. Apparently, the final inner bottle seal had not been tested recently. 
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“This Side Up” labels were not reauired on the outside of the packages. If the containers are 
satisfactcry, there should be no need for this addition. However, the outside wooden protective jacket 
is shaped with a pallet/platform bottom which would tend to indicate which way it should be carried 
if for no other reason than to spread the load over a larger section of the cargo bin floor. 

The bulk of the individual 430-pound package necessitated normal upright handling by forklift and 
crane. However, it did create problems when it came to loading the 28-inch-high package into a 
20-inch-high access door of a CV-880 cargo bin. There was room, once inside, for the package to have 
been turned upright onto its pallet base. If this had been done, the bottle would have had only about 
10 minutes to leak rather than approximately 4 hours. Accordingly, the radioactive liquid probably 
would not have leaked outside the secondary container. This would also have prevented subjecting the 
bortle to air pressure changes while it was upside down. 

The carrier indicated that it had a training program wherein the employees were instructed in 
handling radioactive shipments. The AEC in Atlanta reported that they had given instruction on this 
subject to the carrier’s management personne! for relaying to the cargo handler (Ramp Service Agent) 
level. Some of the Ramp Service Agents interviewed had received such instructions, but others of the 
cargo handling personnel indicated that the instruction had not been given to them. 

Although it was preplanned, the delay by the consignee in picking up che shipment added to the 
magnitude of the problem, as did the loose notification procedures and the lack of a specific 
emergency procedures plan. These aspects delayed a timely discovery and immediate initiation of 
remedial measures. 

Subsequent to the original interview of the Georgia Department of Public Health personnel, the 
Radiological Health Service representative, who was in charge of the aircraft decontamination in 
Atlanta, was contacted for some additional information and for clarification of some reports. During 
discussion of the “traces” of contamination reportedly found in the passenger cabin air inlets and air 
exit vents, it was dv termined that air vent contamination was not a problem since the trace readings 
were insignificant, anc the origin of the contaminant was questionable. It was explained that the 
smears/wipes of the upper and lower grids of the ventilating system were made and placed in 
envelopes, then into a bag. Following this activity, the smear/wipes were made in the highiy 
coniaminated cargo compartment. These were then placed in envelopes and all envelopes were taken 
to the laboratory. 

At the laboratory, the contents of the 20 to 30 envelopes, some of which were “extremely hot,” 
were then placed inside glassine envelopes. The multichannel analyzer with a 5-inch sodium iodide 
crystal indicated only traces, approximately 300 counts/min. or less. This is considered to be an 
insignificant amount, and it is suspected that this trace amount was the result of cross-contamination 
of the specimens, especially since the entire air flow is into the cabin through the inlet, out of the 
cabin by the exit vent, past the cargo bin breather, to the outflow valve. 


V. FINDINGS 


@. The reusable Type 2 packaging used for transporting the subject radioactive bulk shipment in 
liquid form did not fulfill the containment requirements of the regulations. 

@ The manufacturer did not have a standard maintenance procedure for overseeing the condition 
of the returned Type B pigs before reuse. 

@ An unfortunate chance-combination of human errors resulted in this incident, i.e., plastic bottle 
top too loose, pig gasket in unsatisfactory condition, package rolled onto and left on its side during 
transport. The removal of any one of these steps from the sequence would have prevented this 


incident. ' 
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@ The carrier’s training program for handling radioactive materials had not reached all cargo 
handling personnel. 

@ Aroutine delay in pickup of the shipment by the consignee and the lack of a specific emergency 
plan for incidents such as this prevented timely discovery of the situation and initiation of immediate 
remedial action. This resulted in increasing the magnitude of the problem 

@ Trace indications of radioactive contamination in the passenger cabin ventilating system were 
the result of cross-contamination of the specimens as they were taken to the laboratory. 

@ Reportedly, there was no health hazard to passengers or employees involved in this incident. 


VI. CONCLUSION 


It is concluded that this incident occurred because of the improper pa:kaging of a bulk liquid 
radioactive shipment in a poorly maintained reusable Type B container. A contributing factor was the 
transport by air with the package lying on its side. 
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ATTACHMENT A-1 


Typical PRIMARY CONTAINER 
Polyethylene bottle 


SECONDARY CONTAINER “PIG” 
Stainless steel /lead lined 
Bio-Nuclear package + 40 


ATTACHMENT A-1-2 


Typical - DOT SP-5800 
SHIPPII.S CONTAINER 
Wooden protective jacket 


CONTAINER #16 - Bio-Nuclear 
Neoprene gaskét missing 


CONTAINER #40 - Bio-Nuclear 
Section of neophrene gasket missing 
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ATTACHMENT A-2 


Package Label 
RADIOACTIVE - YELLOW III 


OBSERVE PRESCRIBED 
SEPARATION OISTANCES 
FOR FILM ANO 
PERSONNEL 


Bright yellow upper half 
White lower half 


FROM 


UNION CARBIDE CORPORATION 


STERLING FOREST RESEARCH CENTER 
P. O. BOX 324, TUXEDO, NEW YORK 10987 


BIO=NUCLEAR LABORATORIES Address Label 


HOLD AT AIRPORT 


HOUSTON, TEXAS 


CONTENTS - MERCHANOISE aot sue RETURN POSTAGE GUAGFANTEED 
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MEIUPNARLE CONTAINE®S 
Amt *% GE pe Prey 
TRAMSPORTATION PREPAID 
ramon: carne or UNION CARBIDE CORPORATION 
OF SOCERT. 5 cnenO8 OF STERLING FOREST RESEARCH CENTER ee 
s PER WEE ees 7 

abt POR Contametae Bit P. ©. BOX 324, TUXEDO, N. Y. 10987 28856 
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SPECIAL INSTBUCTIONS 


{ 4 
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DEPARTMENT OF TRANSPORTATION 


HAZARDOUS MATERIALS REGULATIONS BOARD 
WASHINGTON, O0.C. 20590 


SPECIAL PERMIT NO. 5800 


This special copy permit is issued pursuant to 46 CFR 146.05-4 of the U. S. Coast Guard (USCG) 
Dangerous Cargo Regulations and 49 CFR 170.13 of the Department of Transportation (DOT) 
Hazardous Materials Regulations, as amended. 


1. The U. S. ATOMIC ENERGY COMMISSION (USAEC) and its contractors and licensees, the 
DEPARTMENT OF DEFENSE and its contractors, and licensees of ‘‘agreement states” as approved by 
the USAEC, are hereby authorized to ship Type B quantities of any non-fissile radioactive material in 
either normal or special form, as provided for herein. 


2. Each user of this permit must register his identity with this Board prior to his first shipment under 
the permit. 


3. The authorized packaging consists of an interim DOT Specification 20WC wooden protective 
jacket, as described in Appendix A hereto, when used with any single one of the following types of 
inner containment vessels which must fit snugly within the jacket: 
a. ADOT SPECIFICATION 55 (or equivalent) metal-encased shielded inner containment vessel; 


b. A DOT Specification 2R (or equivalent) metal inner containment vessel; or 


c. A DOT Specification 7A inner packaging which has a metal outer wall (not authorized for normal 
form radioactive material’. 


4. The packaging design is based upon the ambient conditions as prescribed in Marginal C-2.4.3 of 
the Regulations for the Safe Transport of Radioactive Materials, 1967 Edition, International Atomic 
Energy Regulation (IAEA). 


5. The authorized package meets the criteria of the International Atomic Energy Agency for Type B 
packaging for radioactive materials. 


6. Prior to each shipment authorized by this permit, the shipper shall notify the consignee and, for 
export shipments, the competent authority of any country into or through which the package will - 
pass, of the dates of shipment and expected arrival. The shipper shall notify each consignee of any 

special loading/unloading instructions prior to his first shipment. 


7. The outside of each package must be plainly and durably marked “USA DOT SP 5800” and 
“TYPE B”, in connection with and in addition to the other markings and labels prescribed by the 
DOT regulations. Each shipping paper issued in connection with shipments made under this permit 
must bear the notation ‘DOT SPECIAL PERMIT NO. 5800”, in connection with the commodity 
7 description thereon. 
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Continuation of SP 5800 Page 


8. Each package of gross weight in excess of 50 kilograms (110 pounds) must have its gross weight in 
kilograms plainly and durably marked on the outside of the package. 


9. Shipments are authorized only by vessel, cargo-only aircraft, passenger-carrying aircraft, rail, and 
motor vehicle. 


10. No special operational transport controls are necessary during carriage except as specified herein, 
and no special arrangements have been made under Marginal C-6.5 of the IAEA Regulations. 


11. For shipments by water, the shipper or agent shall notify the USCG Captain of the Port in the 
port area through which the shipment is to be made, of the name of the vessel on which the shipment 
is to be made, and of the time, date, and place of loading. When the initial notification is given ina 
port area through which the shipment i: be made of the name of the vessel on which the shipi..ent 
of the Port. 


12. Any incident involving loss of contents must be promptly reported to this Board. 


13. This permit does not relieve the shipper or carrier from compliance with any requirement of the 
DOT regulations, including 46 CFR Parts 146 to 149 of the USCG Regulations, except as specifically 
provided for herein, or the regulations of any foreign government into or through which the package 


will be carried. 
14. This permit expires January 15, 1971. 


Issued at Washington, D.C., this 3rd day of January 1969. 


/s/E. G, Grundy, Capt. 
For the Commandant 
U. S. Coast Guard 


/s/S. Schneider 
For the Administrator 
Federal Aviation Administration 


/s/D. W. Morrison 
For W.R. Fiste 
For the Administrator 
Federal Highway Administration 


/s/Austin H. Banks 
For Mac E. Rogers 
For the Administrator 
Federal Railroad Administration 
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Address all inquiries to: Secretary, Hazardous Materials Regulations Board, U.S. Department of 
Transportation, Washington, D.C. 20590. Attention: Special Permits. 


cc: 

U. S. Coast Guard 

Bureau of Explosives, AAR 

Federal Highway Administration 

Federal Railroad Administration 

Federal Aviation Administration 

Atomic Energy Control Board, Canada 

U. S. Atomic Energy Commission, Mr. Kaye 
Department of Defense, Mr. Edwin T. Loss 
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DEPARTMENT OF TRANSPORTATION 


HAZARDOUS MATERIALS REGULATIONS BOARD 
WASHINGTON, D.C. 20590 


SPECIAL PERMIT NO. 5800 
FIRST REVISION : 


Pursuant to 46 CFR 146.02-25 of the U. S. Coast Guard (USCG) Dangerous Cargo Regulations and 49 
CFR 170.15 of the Department of Transportation (DOT) Hazardous Materials Regulations, as e 
amended, and on the basis of the October 14, 1970, petition by the Idaho Nuclear Corporation, Idaho 
Falls, Idaho and the November 5, 1970, petition by Westinghouse Electric Company, Pittsburgh, Pa.: 


Special Permit No. 5800 is hereby amended by revising paragraphs (1), (5), and (14) and by adding 

new subparagraphs (1a), (9a), and (11a), to read as follows: 
“1, Shipments of Type B quantities (S 173.389 (L)) of any radioactive material, in normal or 
special form, are hereby authorized, as further provided for herein. This packaging, when 
constructed and assembled as prescribed herein, with the contents as authorized herein, meets the 
standards prescribed in the DOT regulations, Sections 173.394(b) (3), 173.395(b)(2), and 
173.396(c)(3), and 173.398(c). The fissile radioactive material content of each package may not 
exceed those quantities and material types as limited and prescribed in subparagraphs (a)(2)(ii), 
(a)(2)(iii), and (b)(2) of S 10 CFR 714 of the USAEC Regulations, with such packages to be | 
shipped as either Fissile Class II or III, in accordance with the package transport index limitations or A 
shipment limitations prescribed therein. 


“Ja. Each shipper, under this permit, other than the petitioners named above, and the other 
previously identified petitioners, shall register his identity with this Board prior to his first 
shipment, and shall have a copy of this permit in his possession before making any shipment. 


“5. The authorized package described herein is hereby certified as meeting the specific 
requirements of the International Atomic Energy Agency’s (IAEA) “Regulations for the Safe 
Transport of Radioactive Material’’, Safety Series No. 6, 1967 edition, as follows: 


a. Marginal C-6.2.2 - The rackage design meets the requirements for Type B packaging for 
radioactive materials. 


b. Marginal C-6.2.4 - The package design with fissile contents as limited by paragraph (1) meets 
the requirements for Fissile Class II or II] shipments. 


“Qa. For shipments by air, a copy of this permit must be carried aboard any aircraft transporting 
radioactive materials under the terms of this permit. Fissile Class II] shipments by cargo-only 
aircraft must conform to $173.396(g)(1). Fissile Class III shipments by passenger-carrying aircraft 
are not authorized. 


“11a. For shipments by water, a copy of this permit must be carried aboard any vessel transporting 
radioactive material under the terms of this permit. 
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“14. This permit expires January 15, 1973.” 


All other terms of this permit, as revised, remain unchanged. The complete permit currently in effect 
consists of the original issue and the First Revision. 


Issued at Washington, D.C.: 


/s/_ R.G. Schwing, Capt. 25 November, 1970 
R: G. Schwing, Capt. (DATE) 
For the Commandant 
U.S. Coast Guard 


/s/_ S. Schneider 18 DEC 1970 
For the Administrator (DATE) 
Federal Aviation Administration 


/s/_ D.W. Morrison ~~ 2 December 1970 
for W. R. Fiste (DATE) 
For the Administrator 
Federal Highway Administration 


/s/ Quentin H. Banks 9 December 1970 
for Mac E. Rogers (DATE) 
For the Administrator 
Federal Railroad Administration 


Address all inquiries to: Secretary, Hazardous Materials Regulations Board, U.S. Department of 
Transportation, Washington, D.C. 20590. Attention: Special! Permits. 


Dist: a, b,c, d, e, h, i 

Keleket/CGR Corporation, Waltham, Mass. 
Rutgers University, New Brunswich, N.J. 
Department of the Army, Washington, D.C. 
General Electric Co., Pleasanton, Calif, 

The Ohmart Corporation, Cincinnati, Ohio 
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Union Carbide Corporation, Tuxedo, New York 
Radiation Products Division, Burlington, Mass. 

Naval Research Laboratory, Washington, D. Cc. 

J. L. Shepherd & Associates, Glendale, Calif. 

Siemens Medical of America, Inc., Union, N.J. 
Nuclear Engineering Co., Inc., Morehead, Ky. ° 
Battelle Memorial Institute, Columbus, Ohio 

Todd Shipyards Corporation, Galveston, Texas 
Materials Evaluation Group, Phoenixville, Pa. 

General Electric Co., St. Petersburg, Florida 
Westinghouse Electric Corporation, Cheverly, Md. 
Westinghouse Electric Corporation, Pitcsburgh, Pa. 
Cumberland Research Corporation, Port Norris, N.J. 
Industrial Reactor Laboratories, Inc., Plainsboro, N.J. 
Newport News Shipbuilding & Dry Dock Co., Newport News, Va. 
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Interim DOT Specification 20WC 


§ 178.194 Specification 20 WC wooden protective jacket 


§ 178.194-1 General Requirements 


(a) Each jacket must meet the applicable requirements of § 173.24 of this chapter. 
(b) Maximum gross weight of the jacket plus the contents may not exceed the following: 
(1) Spec. 20WC-1: 500 pounds 
. 20WC-2: 500 pounds 
. 20WC-3: 1000 pounds 


20WC-4: 2000 pounds 


20WC-5: 4000 pounds 


§ 178.194-2 Materials of construction 


(a) The general configuration of the wooden protective jacket is a hollow cylindrical shell 
constucted of one-piece discs and rings of plywood or solid hardwood reinforced with steel rods. 


(b) Plywood must be exterior-grade, void-free, douglas fir (or equivalent) not more than one inch 
thick. Solid hardwood is authorized for Spec. 20WC-2 only. 


(c) Discs and rings must be glued together with a strong, shock-resistant adhesive, such as either of 


the following: 
(1) A resorcinol-formaldehyde adhesive, which has been bonded under heat and pressure; or 


(2) A polyvinyl-acetate emulsion, which has been reinforced with cementcoated nails. The nails 
must be randomly spaced and must be at least 2-1/2 times as long as the minimum thickness of the 


plywood discs or rings. 


(d) Full-length steel rods are required for reinforcement and lid closure. For Specs. 20WC-1 and 
20WC-2, a minimum of six rods at least 0.25 inches in diameter are required. For Spec. 20WC-3, a 
minimum of 12 rods, at least 0.375 inches in diameter are required. For Spec. 20WC-4, a minimum of 
16 rods at least 0.375 inches in diameter are required, and for Spec. 20WC-5, a minimum of 16 rods at 
least 0.5 inches in diameter are required. For Specs. 20WC-1 and 20WC-2, steel rods must be equally 
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spaced around the circumference of the rings and discs, midway between the O.D. and 1.D. of the 
rings. For Specs. 20WC-3 and 20WC-4, bolts may be staggered alternately in two rows, at +0.5 
inches from the line midway between the O.D. and I.D. of the rings. For Spec. 20WC-5, bolts may be 
staggered alternately in two rows at + one ‘nch from the line midway between the O.D. and I.D. of 
the rings. Rod ends must be threaded and secured with lock nuts and steel washers, or equivalent 
device, to provide at least a one inch diameter bearing surface on each end. Ends of the rods must 
terminate 0.75 inches below the surface of the plywood for Specs. 20WC-1 and 20WC-2. For Specs. 
20WC-3, 20WC-4, and 20WC-5, the ends of the rods must terminate 1.5 inches below the surface of 
the plywood, and that portion of each end disc which extends beyond the rod ends must be further 
held in place with lag screws at least four inches long. 


(e) Thickness of wooden she!!: 


(1) Spec. 20WC-1: At least four inches thick. 


(2) Spec. 20WC-2: At least three inches thick. The jacket must be completely encased by a steel 
shell at least 18-gauge thickness, euch as a Spec. 17H steel drum. The steel shell must be vented by 


at least four 0.25 inch diameter holes, which must be covered with a durable weatherproof tape. 


(3) Spec. 20WC-3: At least five inches thick for the jacket wall, and at least six inches thick for 
the end discs. In addition, at least three plywood chines, two inches wide and protruding two inches 


beyond the outer surfaces, must be located at each end and midway along the length of the jacket. 


(4) Spec. 20WC-4: At least six inches thick for the jacket wall, and at least six inches thick for 
the end discs. In addition, at least three plywood chines, two inches wide and protruding two inches 


beyond the outer surfaces, must be located at each end and midway along the length of the jacket. 


(5) Spec. 20WC-5: At least six inches thick for the jacket wall, and at least eight inches thick for 
the end discs. In addition, at least five plywood chines, two inches wide and pro.ruding two inches 
beyond the outer surfaces, must be lucated at each end and equally spaced along the length of the 


jacket. 
(f) Figures 1 and 2 illustrate representative designs. 
§ 178.194-3 Closure 


(a) Closure for the wooden protective jacket is provided by the steel reinforcing rods. the end cap 
(lid) must fit tightly to the body of the jacket to prevent a heat path to the inside of the jacket. The 
lid joint for Specs. 20WC-3, 20WC-4, and 20WC-5 may not be co-planar with the end of the inner 
containment vessel. 


(b) Spec. 20WC-2. Locking ring closure. if used, must conform to § 178.104-4. Flanged closure, if 
used, must have at least eight steel bolts (at least 0.25 inch diameter) and lock nuts (or equivalent 


device), spaced not more than five inches between centers. 
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§ 178.194-4 Tests 


(a) Each jacket must be visually inspected for defects such as improper bonding, cracking, 
corrosion of steel rods, an improperly fitting closure lid, or other manufacturing defects. Particular 


attention must be given to any separation of the plywood discs and rings which would provide a heat 


path to the inside of the jacket. 


§ 178.194-5 Painting 


(a) Each jacket must be completely painted with a high quality exterior weather resistant paint. 


§ 178.194-6 Marking 
a) Each jacket must be marked on the external surface as follows: “USA DOT 20WC- }) TYPE 


indicate the appropriate Spec. 20WC category; e.g., “USA DOT 20WC-2”. 
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inner 22 : 
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RECONSTRUCTION OF SEQUENCE OF INCIDENT NOTIFICATIONS 


CALL RECEIVED BY INFORMATION EXCHANGED 


shipment 
driver detected 
during routine 
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= raw % 
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airport to pi ) shipment. 
(Neither driver 


r | 


SUN./JAN.2 jorning Bicvuclear 


stated 
approximated by com 


approximate and reported 
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REF.| © ¢/DATE TIME | ae | CALL RECIEVED BY 


INFORMATION EXCHANGED 


c SUN./JAN.2 | morning Delta Aviation Dept. Requested evaluation of condition 
Airport Security}at Airport Freight Facilities. 
and Fire Dept. |(Fire Dept. decontaminated.) 


SUN./JAN.2 Hastings and 
Texas State 


Health Dept. 


tamination. 


To advise of con 
they call 


UCC requested 
Bio Miclear 


SUN./JAN.2 | 1400 BioNuclear To advise package received 


contaminated. 


SUN./JAN.2 | afternoon | BicNuclear 


To advise of contamination. 
(Representative, already at 
Houston, arrived soon after at 
Biowuclear.) 


A SUN./ JAN .2 To advise of contamination. 
(Both proceeded to airport for 
survey which revealed additional 
areas of contamination.) 

A |SUN./JAN.2 | 1500 To advise of possible aircraft 


contamination. Requested AEC 
and Illinois Board of Health be 
contacted to inspect aircraft 
which was due to arrive at 1830. 
(AEC surveyed aircraft and found 
it contaminated. Aircraft was 
taken out of service and ferried 
to Atlanta for decontamination.) 


MON. / JAN .3 


MON ../ JAN .3 


MON ./JAN.3 


Another Houston 


Consignee 


oO assure his packages were not 
ontaminated. They had been 
checked and found to be 
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aici air in the passenger c is exhausted from 

exit vents installed outboard and ; the seats. These vents 
exhaust aie into the area below the floor. The flight compartm 
also exhausted to the area below the floor. The air exhausted 
floor in the forward area of the cabin is directed through the 
compartment for cooling and ventilation of the erect renicn eq 
then through the electrical compartment and overboard through 
cabin pressure regulator and out-flow vaive, or the etectre mic equipment 
cooling valve. The air exhausted below the floor in the aft area of the 
cabin is directed aft, around and below the baggage compartments to stabi- 
lize temperatures in th ggage compartments, and then I aft to the 
aft pressure regul C alve where the ai i overboard. 
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ATTACHMENT A-15 


INSTRUCTIONS FOR OPERATION OF THE AIRPORT SURVEY POINTS 


THE ACTIONS OF THE SURVEY POINT TEAM ARE TO ASSIST DELTA AIR LINES (D¢.L) AND 
SHOULD BE AIMED AT ASSURING THE PASSENGERS OF THE AGENCY CONCERN i OR THE 
PASSENGER. JUDGEMENT MUST BE EXERCISED SO AS NOT TO UNDULY EXCITE THESE 
INDIVIDUALS. IT SHOULD BE BORNE IN MIND THAT THESE INDIVIDUALS ARE NOT 
INFORMED ON RADIATION CONTROL. CONSEQUENTLY INSTRUMENT RESPONSE ON 
VERY SENSITIVE SCALES MAY CAUSE UNNECESSARY CONCERN IF OBSERVED BY THE 
INDIVIDUAL. ALSO, THE TEAM MEMBERS SHOULD BE AWARE THAT THEIR REMARKS 
AND CONVERSATIONS AS HEARD BY THE PASSENGERS ARE SUB!ECT TO PASSENGER 
INTERPRETATION. REMARKS MADE IN JEST AND USE OF WORDS SUCH AS “HOT” OR 
EXPRESSIONS DENOTING SURPRISE OR UNDUE CONCERN BY TEAM MEMBERS MUST BE 
AVOIDED. 


A DAL REPRESENTATIVE WILL BE THE PUBLIC CONTACT POINT FOR THE SURVEYS 
PERFORMED BOTH AT THE AIRPORT AND AT HOMES. IT SHOULD BE REMEMBERED THAT 
SURVEY TEAMS ARE SERVING IN AN ADVISORY CAPACITY TO DAL. ANY RECOMMENDA- 
TIONS TO PASSENGERS SR“'JLD BE MADE BY DAL. DAL WILL PROVIDE TRANSPORTA- 
TION OF TEAM REPRESEN1. .VES TO HOMES FOR HOME SURVEYS. 


_Points are to be manned from 10:00 AM to 10:00 PM by qualified individuals daily beginning 
January 6, 1972, for 5 days or until no further requests are received and the survey point is shut 
down by the Delta Station Manager. The number of individuals making up this Survey Point Team 
should take into consideration, that Home Survey Teams may be drawn from the Survey Point 
Team. . 


. Delta Air Lines Station Managers will provide space and will assure that passengers are directed to 
the survey point. 


_The area used for survey should have the floor covered with protective paper or plastic sheeting asa 
) f pap P g 
precaution. 


. Instruments, with appropriate check sources, capable of measuring from one mr/hr to 500 mr/hr, 
beta-gamma, are to be available. 


. Decontamination supplies consisting of absorbent pads, paper towels, rubber gloves, detergent 
solution, plastic bags, tags, marking pencils, and radiation tags are to be available. 


6. A record, with copy to the Division of Compliance, AEC, will be made of the survey of each 
individual and article on the form attached. 


. Instrument surveys should be made of all articles returned by passengers on the affected flights. If 
articles are contaminated the passenger also should be surveyed. 
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8. The action point is a contact reading of 2 mr/hr, beta-gamma. 


a. If no reading is detected above 2 mr/hr, the passenger is informed that there is no significant 


contamination and he is allowed to depart. 


b. If a reading is detected in excess of 2 mr/hr, the team will: 


(1) Attempt to decontaminate without destruction or damage to the item. 


If decontamination is successful to 2 mr/hr, the passenger will be so informed. He will be 
advised that some contamination was detected and removed and an offer will be made to 
have his home surveyed. Judgment must be exercised in the expression of this offer based 
on the level and extent of contamination found. 

} If decontamination to 2 mr/hr is not successful, the passenger will be informed that 
contamination was found which was not easily removed and that fixed contamination is 
present. The contaminated article should be tagged with the release date that decay would 
result in a 2 mr/hr level. The passenger should be informed of this and the fact that the 
article should be stored and not used until the date. Delta Air Lines will store the article if 
the passenger so desires. An offer should be made to have his home surveyed. Judgment 


ww 


must be exercised in the expression of this offer based on the level and extent of 
contamination found. 


9. Home Surveys 


. The home survey should be performed promptly. The passenger should be qualitatively informed 


of survey results by the Delta representative. Passenger property s a NOT be destroyed nor 
confiscated. Rather, the passenger should be informed of acceptable cleaning practices, the fact 
that the radioactivity will disappear naturally to acceptable levels within a specified time, and 
some statement of hazard. The date on which decay will result in a 2 mr/hr level should be made 
known to the passenger. 


. Adequate records should be maintained of the home surveys. Delta Air Lines should be informed 


of the results and should serve as the contact point and make all arrangements for the survey. 


Upon completion of a home survey, the member of the team that performed the survey should 


inform the AEC, Division of Compliance, HQ, telephonically of the result (301+973-1000) The 
caller should ask for Mr. J. R. Metzger or Mr. G. W. Roy. Calls may be made collect. 


. If a team anticipates that a requested home survey cannot be accomplished within 48 hours, 


additional assistance should be requested by the AEC Radiological Assistance Team member 
through Radiological Assistance Team channels. 


APPENDIX B 


SUMMARY REPORT OF NATIONAL TRANSPORTATION SAFETY BOARD 
SPOT-CHECK OF AN AIR SHIPMENT OF RADIOACTIVE MATERIAL 
FROM OAK RIDGE, TENNESSEE, TO MONSANTO RESEARCH CORPORATION, 
DAYTON, OHIO, FEBRUARY 14-15, 1972. 


Appendix B 


Summary Report of National Transportation Safety Board Spot-Check of an Air Shipment of 
Radioactive Material from Oak Ridge, Tennessee, to Monsanto Research Corporation, Dayton, Ohio, 
February 1415, 1971. 


Prior to following the shipment of radioactive materials, Board investigators initiated discussions 
with Atomic Energy Commission (AEC) and Union Carbide (UCC) personnel at the Oak Ridge 
National Laboratory at Oak Ridge, Tennessee. It should be noted that the UCC operates Oak Ridge 
National Laboratory for the AEC. 

AEC personnel discussed the general background of operating procedures and the details of a 
radioactive materials shipment destined for Monsanto Research Corporation, Dayton, Ohio. 

That shipment consisted of four 60-pound containers enclosing Americium 241 (half-life 458 years) 
in solid form with a total weight of 240 pounds. The four units contained a total of 689 curies and the 
transport index (TI) of each unit was 0.75 for a total of 3.0 TI units. Radioactive Yellow-III labels 
were required for this shipment which was in DOT 6M Specification containers. On February 15, 
1972, the investigators visited the Oak Ridge National Laboratory with AEC and UCC personnel. 
Among other things, the general discussion disclosed that radioisotope shipments from Oak Ridge have 
liminished from approxi imately 13,000 shipments per year in 1961 to approximately 3,000 in 1970. 
This is the result of AEC phasing out of commercial involvement and the subsequent takeover by 
private industry. In conjunction with the discussions, a tour of Oak Ridge Laboratory was provided. 
This tour permitted the observation of various types of pack-zing, including the Type B Americium 
packaging. The Americium was packaged as shown in Attachime..t B-1 of this report. 

It was learned that, on occasion, the AEC had utilized air taxi aircraft for transporting radioactive 
materials. It was explained that present-day utilization of this type of equipment would only occur 
under special circumstances. 

The investigators observed the final preparation of the specific shipment of Americium 241 to 
Monsanto Research Corporation, Dayton, Ohio. This preparation included examination of each 
container by a UCC Health Physicist who measured the TI of each container. The TI was then written 
in the appropriate boxes on the Radioactive Yellow-III labels, which were affixed to each container. 
The investigators observed that the measured TI of 0.75 per package was not rounded off to the next 
highest tenth, in accordance with 49 CFR 173.389(i), when entered on the labels. 

The above shipment was transported in a placarded Reliable Transfer Co., van-type vehicle from 
Oak Ridge to the United Air Lines (UA) Freight Building at the Knoxville Airport. The transfer 
vehicle departed from Oak Ridge at approximately 3 p.m., arriving at Knoxville Airport at 
approximately 4 p.m., where the driver unloaded the shipment. 

The shipment was placed in a common s.orage area where it remained until aircraft loading rime, 
which was approximately 6:30 p.m. The shipment was made on UA Flight 828, a Boeing 737, from 
Knoxville to Cleveland, Ohio, with an intermediate stop at Pittsburgh, Pennsylvania. This shipment 
was hand-loaded and placed on the floor in the foremost compartment of the forward car go bin of the 
aircraft. In addition to this specific Monsanto shipment, three smaller Type A packages of isotopes 
were part of the cargo from Cncsevile to Cleveland, Ohio. They were for further shipment to Du Page 
and Urbana, [inois, and Toronto, Canada. 

Examination of the flight papers for this flight (UA Fle. 828), which included the Restricted 
Articles Notice, showed properly the number of packages, total weight, storage location and total TI 


count. 


Following the arrival of UA Fle. 828 at Cleveland, Ohio, the shipment of Americium 241 was 
off-loaded by hand and was transferred to the UA Freight Building and placed in a common storage 
area. 


On February 16, 1972, the Monsanto shipment was hand-loaded on AA Flight 547, a Boeing 727, in 
the foremost bin of the rear cargo compartment, which is identified as ‘Compartment A. These 
containers were placed on the floor among other cargo and baggage items. 

Other than the separation of compartments by cargo nets, there were no provisions for securing the 
radioactive material in place on either flight. 

Examination of the Restricted Articles Notice to the AA pil xt revealed the following errors: 

(1) The TI total showed 0.75 instead of 3.0 (four packages 9 75 each = total 3.0). 

(2) The total number of curies showed .75 instead of 177, 219, 175, and 118 respectively, for a 
total of 689 as shown on the outside labels. 

Upon arrival at Dayton, Ohio, the shipment was off-loaded by conveyor belt and transferred to the 
AA Freight Building and placed in a common storage area. 

Transportation from the \A Freight Building to Monsanto Research was made by Vandalia Air 
Freight Company. During final transportation of this material, the Board investigators did not observe 
an exterior placard indicating, in accordance with Title 49, Part 177.823, that radioactive material was 
being transported. The shipment was off-loaded by the driver at the Monsanto Research receiving 
building. The investigators’ discussion with Monsanto personnel disclosed that immediate tests for 
contamination were not made upon receipt. 

In order to acquaint themselves with that procedure, the investigators requested that the incoming 
shipment of Americium 241 be examined for contamination. This was accomplished by Monsanto's 


laboratory technician who conducted a wipe test with small cloth pads which were then placed in a 
radioactivity measuring device. The result of this test showed that there was no contamination present. 

The Board investigators were advised that Monsanto Laboratory undergoes a routine inspection by 
AEC personnel three times a year. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YOPK 


THE STATE OF NEW YORK, 
Plaint: ff, 
vs : 75: ‘€FV ZE2Z} 


THE NUCLEAR REGULATORY COMMISSION, 


Defendants. 


December 12, 1975 
12:30 p.m. 


HON. WILLIAM C. CONNER, 


District Judge. 
APY? PEARANCE Se: 


LOUIS LEFKOWITZ, 

Attorney General of the 

State of New York, 

Attorney for plaintiff, 

BY: JOSEPH ZEDROSSER, ESO. and 

JOHN F. SHEA, III, ESQ., 

Assistant Attorney 
Generals 


THOMAS J. CAHILL, 

United States Attorney for the 

Southern District of New York, 

Attorney for defendants, 

BY: CHARLES FRANKLIN RICHTER, ESQ.,; and 

NATHANIEL L. GERBER, ESQ., 

Assistant United 
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| THE COURT: I understand that one of you asked 
fas conference because he wants to file a motion. 

MR. ZEDROSSER: Your Honor, on December 3rd we 
cachambers and indicated that we intended to make 

ce motions. Actually, we indicated we didn't think 


thconference at this time would be particularly pro- 


du, but we were informed that we should come for one 
an 
The motions that we intend to make are as follows|, 
anill just very briefly capsule them: 
One, a motion fox preliminary injunction which, 
be relying on the matters which we :e previously be- 
foe Court, adds some new affidavits with some new 
mals and which also clarify the nature of the relief 
whe seek. I think this is fairly important. 
As to plutonium, we continue to seek a cessation 


oftransport, because as to that material we have the 


haof accidental dispersion through air crashes. 

In addition, of course, as to that material, we 
COe to maintain that there is a terrorism problem and 
thlitary assisted surface transport has been shown 
toignificantly less vulnerable than the present com- 
mm] air transport system. 


THE COURT: Vulnerable to what? 
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MR. ZEDROSSER: Terrorism. This is in the Mason- 
Leamer affidavit previously submitted. 

As to uranium, however, we have a somewhat dif- 
ferent situation. 

When I speak of uranium, I do not include uranium 
enriched in the isotope U233. We ere not including that 
in this motion simply because we are not aware of anv imme- 
diate intent to transport it. 

Putting aside that tyne, as to the rest of 
uranium, it does not have the same toxic threat that plu- 
tonium does. Nevertheless, it can be fashioned in a 
practical explosive by a terrorism groun obtaining it. 

In the new affidavit-- 


THE COURT: Are you referring to uranium enriched 


MR. ZEDROSSER: Yes. That is the other tyre. 

THE.COURT: You didn't say that. 

MR. ZEDROSSER: I am sorrv. That is quite right. 

In the new affidavit of Messrs. Mason-Leamer, 
they point wut that there are a number of military assisted 


air transport alternatives which would be far less vulner- 


, , Tee. 
able to terrorist intewgmmption than the current commercial 


air transport system, so that what we are suggesting here 


and asking for here #6 as to uranium 235 is a cessation of 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


gtijb 4 
commercial air transport and related connected transport. 

A number of particular alternatives are set forthi. 
The one we consider most appropriate is alternative number 
one, which involves the use of military planes between 
military bases using military helicopters for short hauls. 
This is expanded upon in the Mason-Leamer affidavit. 

Beyond that, the new affidavits give some addi- 
tional indications of irreparable harm. Messrs. Mason 
and Leamer point out that on the l6th of June of this year, 
five Arabs were apprehended in Rome near the Leonardo da- 
Vinci Airport with two Grail missles of the kind that Mason 
and Leamer had indicated would be a likely weapon to be 
used, and they were apprehended some two hours before an 


intended attack on a commercial airliner, and Messrs. Mason 


iH- 
and Leamer go on to point out the dangers of s@@M™ transit 


dispersion if such an airliner were shot down and if it 
contained plutonium. 

Another affidavit which is by a gentleman named 
Eckols, who is a working American Airline pilot, I should 
say U.S. airline pilot--it is not American Airlines, I 
don't think--and who is the chairman of the hazardous 
materials committee of the Airline Pilots Association. He 
has a number of things to say about the way in which the 
transport of these materials is safeguarded in air transit. 
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2 Among other things, he points out that there has 
3 | been extensive accidental radiation from radioactive 
4 material, albeit not special nuclear material, in air 
5 transport. He has also pointed out there have been numer- 
6 ous errors of shipment involved in the transport of these 
7 materials. 
Hat 
8 One case/particulary sprinas to mind was some 
9 material that was shipped to the wrong place and wasn't 
10 | found until the person who was looking for some shoes that 
11 were also transported found them amidst a pile of shoes up 
12 in Boston. 
13 THE COURT: These things happen in the case of 
14 surface transport, too, don't they? 
15 | MR. ZEDROSSER: But the main point here-- 
| 
16 THE COURT: Cargo gets lost. 
17 ] MR. ZEDROSSER: I'm sure things get lost in 
18 surface transport, but I want to repeat that as to plu- 
19 tonium, we have an additional problem, which is the crash 
<3 20 problem. 
21 As to uranium, we are not talking about commer- 
22 cial surface transport, we are now talking about military 
23 air transport. 
24 One would hope that the United States Government, 
25 through its military arm, when it ships these things will 
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not lose them amidst piles of shoes. 

So much for a brief rundown on the preliminary 
injunction motion. 

Moreover, we ask for summary judgment as follows: 

Summary judgment declaring that the defendants 
have violated the National Environmental Policy Act and the 
CEQ guidelines by not filing adequate environmental impact 
statements as required by law. 

There is not terribly much to be said about that. 
With the exception of the Customs Service and the CAB, there 
has never been any serious effort contesting that they had 
an obligation to file them and they didn't file them. 


We believe as to the CAB and Customs, and we so 


indicated in the memorandum of law filed on that motion, 


that as a matter of law, these people did act, commit major 
Federal actions significantly affecting the environment. 

THE COURT: My understanding is that the defen- 
dants don't dispute that an environmental impact statement 
is required by law to be filed and I understood that such 
an impact statement is in the course of preparation. 

Am I correct? 

MR. RICHTER: What we have stated--first, as to 
the latter point, yes, correct, your Honor, The impact 


statement is in the course of being prepared. 
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As to the former, what we have said is that the 
question is moot. We have taken no position since we said 
that prior to the commencement of this action we had an- 
nounced our intention to prepare an EIS. 

We have not taken a position on whether we were 
in violation of NEPA or whether the act required us to pre- 
pare one since there was no need to take such a position 
considering the fact that we had already agreed to do so. 

THE COURT: When is it going to be completed? 

MR. RICHTER: As to that, there are two stages 


in preparing the EIS. One is to prepare a draft statement, 


ie 
which would/issued and made available to the public for 
A 


comment, and then the final statement. 

In preparation for this conference, I talked 
with various representatives both of NRC and also of con- 
tractors doing studies in prenaration for issuance of the 
draft EIS. 

In talking with them, I have been informed that 
the draft EIS will be issued sometime toward the end of 
February or the beginning of March of next year. 

We had originally told your Honor that it would 
be prepared at the end of this year. The reason why it is 
taking longer is that, first, the scone of the EIS was ex- 
panded since the time that the original agreement with the 
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contractors, namely, sandia Laboratories and Pacific North- 
west Laboratories, was entered into. The EIS will cover 
the transportation of all tvpes of radioactive materials 
and all modes of transportion. 

The major reason for the delay is that sgndia 
Laboratories prepared a computer model of normal shinments 
of radioactive materials and also of accident conditions 
involving the transportation of these materials. This in- | 
cluded a lot of work because there were a lot of variables 
and a lot of factors that had to go into it. 

Having established the model, they are now able 
to feed in different variables and find different results. 

I talked with Mr. Robert Luna, who is the scuner- 
visor of the environmental research division of sgndia Labs. 
He says that the first six chapters of the study prenared 
by A ene I might add that the cost to the Government 
by the end of the year will be $210,900 naid just to sgndia 
alone--that the first six chapters will be delivered to the 
Nuclear Regulatory Commission by December 15th of this year. 

I can describe to you what the first six chapters 
are about. 

THE COURT: No, I think that is unnecessary. I 
am more interested in the date when the draft will he com- 


pleted and published. 
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MR. RICHTER: Specifically, Northwest Labora- 
tories is looking at the actual shipping conditions within 
the industry and they sent out questionnaires. It took 
Lime for the questionnaires to be returned. That study, 
too, should be gotten shortly to NRC either this year or 
the beginning of next year. 

Once these studies are gotten to NRC, then it 
has to be reviewed by the staff, it has to then also be 
reviewed by channels. It takes, for example, two weeks to 
print the document and, therefore, the estimated time now 
that it will be issued is either at the end of February 
next year or sometime in the beginning of March of next 
year. 

But what I want to stress, your Honor, is that 
the Nuclear Regulatory Commission has been going ahead 
expeditiously in preparation of the EIS and the reason for 
the delay is not the fault of anyone but, rather, the 
amount of work involved and the complexity of the matters 
involved. 

MR. ZEDROSSER: Your Honor, there is an addi- 
tional matter directed precisely to this point in the 
relief we are asking for now, and that is summary judg- 
ment directing the defendants to make a draft available 


by December 3lst of this year as represented to this Court 
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and as noted in this Court's memorandum of opinion of Sep- 
temb:r, to hold hearings thereon in March of 1976, and that 
is in various parts of the country, including New York City, 
to accept comments thereon from the interested public 
through March 31, 1976 and to file a final impact statement 
on or before June 21, 1976 in light of the representation 
made to this Court and noted in its memorandum of September 
that it was going to file a final by the summer of 1. “34. 

The statement made by Mr. Richter just now high- 
lights what we have been saying all along; it shows the 
dilatory procedures that the defendants here have followed 
and continue to follow, it highlights the need for injunctiv 
relief. At the very least it highlights the needs for a 
mandatory direction that they produce those items bv the 
dates certain that we request. 

They are violating a clear non-discretionary 
legal duty and they persist in doing so. The reason for 
putting in the dates for hearings and so forth is very 
simple: 

We don't want these defendants later to u.2 a 
date certain for the filing of a final as an excuse <£ ~ 
Sn or curtailing the amount of public comment re- 


quired on a matter of this importance. 


If these gentlemen can take this much time to do | 
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it with the powers of the agencies themselves, certainly 


then there ought to be some time for the public to comment. 


We feel particularly since there is no piesgenied 


that has been issued so far, this is really an unconscien- 
able delay. 

MR. RICHTER: Can I, if I may, your Honor? 

THE COURT: I don't think we need to thrash 
this out. 

I will permit you to file your motions. You 
will have an opportunity to respond. 

Let me say that my present disposition with re- 
spect to ordering the Government to complete the environ- 
mental impact statement by some arbitrary date that I would | 
choose, even though it happens to be the same date that they 

chose-or represented would be achieved at an earlier hearing,’ 
I would not be inclined to do that, as long as I am satis- 
fied that they are moving forward in good faith and with 
all reasonable diligence to complete it as soon as vossible. 


Are your papers already prepared and ready to 


MR. ZEDROSSER: We have, indeed. 
At this point I would like the record to show 
that I am serving upon the U.S. Attorney's office a notice 


of motion and an affidavit of John F. Shea, III, an affi- 
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davit of Messrs. Mason and Leamer,an affidavit of Captain 
James A. Eckols, a statement pursuant to Rule 9(q) of this 
Court and the plaintiff's memorandum of law. 

If they will be so kind as to give me copy re- 
ceived on the originals, I will, of course, see to it that 
they are filed. 

MR. RICHTER: There is one problem here, your 
Honor, despite the dramatic serving of these papers, and 
that is the questior of juris’iction of this Court. 

As your Honor is aware, the plaintiff has appeale 
your decision denying the State's motion for a preliminary 
injunction. That raises questions as to what jurisdiction 
this Court has to hear motions of this nature. 

THE COURT: I don't think that is a serious ques- 
tion. That was not a final decision on the merits and the 
whole case has not gone up on appeal. 

MR. RICHTER: If I may point out, your Honor, 
Ideal Toy Corporation versus Seiko Doll Corporation, 

302 F2d 623, which was a Setond Circuit opinion, 1962, the 
Court said that just looking at the appeal of the preliminar 
injunction and now the State's attemnt to-- 

THE COURT: That was an appeal of a grant of a 
preliminary injunction, not a denial? 


MR. RICHTER: I believe it was an appeal of a 
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denial. 

I have the case here, your Honor. 

(Pause. ) 

MR. RICHTER: I am sorry, looking at a copy of 
the case I have before me, it was an anpeal from an order 
granting a preliminary injunction. 

THE COURT: I think th>t might be on a different | 


ground, but let me see the opinion. 


MR. RICHTER: Yes (handing). 


(Pause. ) 


| 
THE COURT: The Ideal Toy case is not comnletelv 


apposite here for the reason that there Judge Bryan had 
exercised his discretion to deny the motion ‘or leave to 
present new evidence in opposition to the preliminary in- 
junction which he had granted, and the Court ruled, "Absent 
an appeal, it lay within the discretion of the District 
Court to consider newly presented evidence. 

“Once the appeal is taken, however, jurisdiction 
pass*s .o the Appellate Court. Thereafter, the appellant 
is not usually entitled as of right to tr; 2sent new evidence 
or argument to the trial Court which, in the exercise of 
a sound discretion, will exercise jurisdiction only to 
preserve the status quo as of the time of anpeal." 


In that case Judge Brvan exercised his discretion 


4 
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to deny the right or to deny the request to introduce new 


evidence in opposition to the injunction. 


| 
I think I still have the discretion to receive | 
new arguments to convince me that my original ruling was | 
wrong. | 

Let me say that the evidence will have to be | 
something of a pretty convincing nature in order to pur- | 
suade me to change my original ruling. | 

MR. RICHTER: Your Honor, if I may also note, we 
have no desire to keep out any evidence from the record | 
which would be relevant or significant and which is differ- | 
ent from what has already been presented to this Court. The} 
only reason we pointed out this case is that we were con- | 


cerned about the jurisdiction of this Court. 


If this Court is satisfied that it has a _uris- 


dictional basis, we have no objections. 

However, I note that this is a motion for an 
entirely new preliminary injunction. I think it should be | 
construed rather as a motion for reconsideration or a notion 
to present new evidence to the Court. 

MR. ZEDRO! SER: -With all due respect, we with 
some deliberation characterize this as a new motion. Indeed, 
I think that distinguishes it even to a qreacer respect 


from the Ideal Toy case where they were asked to vacate a 


| 

] 
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previous injunction. 
We are simply making a new motion and we are 
we've 
hoping that you will look at what we got. 

MR. RICHTER: We are prepared tc respond to it. 

THE COURT: I suppose it is not inappropriate 
to call it a new motion because you are asking for a some- 
what different relief than you asked for before. 

But to the extent that my previous ruling is 
applicable, it is going to stand. 

I will reconsider it only to the extent that you 
are asking for different relief on the basis of new evi- 
dence and, of course, you will have an opportunity to file 
your opposing papers. 

How long would you need, Mr. Richter? 

MR. RICHTER: Since we just got these papers and 
I haven't had a chance to study them-- 

MR. ZEDROSSER: The return date, your Honor, is 
December 24th. We did that, frankly, not to bedevil any- 
body's holidays particularly, but because we did want to 
hold them to their representation about when they are going 
to get those papers in. 

THE COURT: If the papers get to me on December 
24th, they won't be ccnsidered until after the lst of the 


year because I am going to be gone. [I am leaving at noon 
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on the 24th and I will be gone the following week. 

I don't consider the matter so urgent that 
ought to change those plans, because for 25 years there 


hasn't been any release of these materials with resulting 


damage to anyone or anything. 

But I will give you until the 3lst, if that is 
enough time. 

MR. RICHTER: Again, not having seen these papers’, 
we might need even more time than that, first, because of 
the holiday season and, secondly, because of the’ fact that 
both Mr. Gerber and myself are swamped with other thinags to 
do. 

I should also note insofar as plaintiff is seek- 
ing a motion for summary judgment on the issue of whether 
the defendants are in violation of NFPA, they are just 
wasting, at least as far as I can see, not only the time 
of the United States Attorney's office but also Court time 
and I don't think that we should be pressured or the Court 
should be pressued into promptly responding to a motion 
which is probably unnecessary. 

THR COURT: I am sure the plaintiffs don't think 


it is unnecessary. 


The matter is a matter of considerable imnortance 


and I want to give them everv opportunity to present the 
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evidence that they have. 

MR. RICHTER: Then may we ask until the middle 
of January, your Honor? 

THE COURT: I will give you until the 9th of 
January. That is four weeks from today. 

MR. RICHTER: Thank you, your Honor. 

THE COURT: I will start on it right away, unless 


you want some time to file-- 


MR. ZEDROSSER: We normally would have some time 
and we certainly want to have some time. 

THE COURT: You file your reply papers by the 
following week, the 16th of January. 


MR. ZEDROSSER: Your Honor, I might add that we 


do ask the Court to consider all of the papers, not only 
the new ones. I just wanted to make the record clear. I 
understand what the Court said about not wanting to reopen 


what it had previously decided. All I want to make equally 


clear is we are asking the Court to do that. 


THE COURT: You need not file anything you have 
already filed. 
The new papers will be considered in conjunction 


with the papers already filed and the cumulative effect of 


the papers will control. 


MR. ZEDROSSER: Your Honoz, there is one other 
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housekeeping matter some importance. 

Pursuant Rule 1ll(d) of the Federal Rules of 
Appellate Practice, asked the Court to delay the time 
for the transmittal the record to the Second Circuit, 
which at present is December 16th, tc and includina Febru- 
ary 5, 1976 as indicated in Mr. Shea's affidavit. 

If the present relief requested were granted, 
the prosecution of the earlier appeal is not necessary. 
If it is denied, it may be desirable to prosecute them 
simultaneously. 

THE COURT: I am not sure that that is relief 
that I can grant you. 

Shouldn't you be applying to the Court of 
Appeals for that relief? 

MR. ZEDROSSER: To the contrary, according to 
the Federal rules we must come to the District Court first 
and the Court does have the time to extend it for 99 days 
from the filing of the notice of appeal, and that is why 
we-- 

THE COURT: What rule is that? 

MR. ZEDROSSER: 11(d). In the proposed order 
I have put in February Sth. 

THE COURT: Are you talking about the Rules of 


Appellate Procedure? 
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MR. ZEDROSSER: Yes, your Honor. 

February 5, 1976 is precisely 90 days. 

THE COURT: I assume you won't oppose that, Mr. 
Richter? 

MR. RICHTER: No, we will not, your Honor. 

THE COURT: All right. 

If you will submit a proposed order to that 
effect, I will sign it. 


MR. ZEDROSSER: Yes, your Honor. 


I have one here, and I hand a copy to Mr. ead 


(handing). 

THE COURT: I have added up here, "The defen- 
dants arenot opposing." 

MR. RICHTER: If I may just for the record state, 
we are not opposing this so long as this does not inter- 
fere in any way with the schedule set down by the Court of 
Appeals to hear the appeal. 


THE COURT: What is your hurry? This is his 


Are you that anxious for his appeal to be heard 
in a AUsry? 

MR. RICHTER: To be quite candid with you, your 
Honor, I think what is going to happen is that the State is 


going to try to get all these new papers up before the 
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Court of Appeals. 

I have no qualms with that, except that it is 
only going to make the appeal even more cumbersome than it 
presently is. The record is already 129) pages. 

THE COURT: That is up to the Court of Apneals 
as to whether they want to consolidate, assuming my deci- 
sion on the new motion is the same as my decision on the 
old motion and the plaintiff appeals from my decision on 
the new motion and the Court of Appeals should decide to 
consolidate the two appeals. 

If all of those things happen, I am not sure 
that it wouldn't be to the best interest of the defendants 
to have a single appeal rather than to have two piecemeal 
appeals. 

But in any event, I have signed the order and 
the Court of Appeals will decide whether they are going 
to consolidate the two appeals, if there are two shinee: 

MR. ZEDROSSER: Thank you, your Honor. 

THE COURT: You will file that with the Clerk's 
office? 

MR. ZEDROSSER: I certainly shall. I will con- 
form it and file 2¢. 

Your Honor, if there should be any inquiry from 


the staff of the Court of Appeals as to when there miacht be 
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a likely decision, is there any prognosis, assuming that 
the schedule is adhered to as set forth by the Court? 

THE COURT: We get all decisions out within 60 
days from the time they are fully submitted. 

Further than that, I can't make any promises. 

I realize the importance of this matter and I 
will do the best we can. 


MR. ZEDROSSER: Thank you, your Honor. 
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for markets 


yey tc ” 
WATCNES 


aLrerar 


valuabd 


Have any of you read 

Principle"? Dr. Laurence J. 

at the University of Southern 

Raymond Hull, writer, 

his Principle whict c “In a hierarchy 


rise to his level of incomnetence." Peter’ 
occupied 
ou 


reshape many 


The transportation indus‘tr; xample of the validity 


the Veter Princi ? The hie 
achieved byourface and air ca 
inability of the air industry 
to it for air carriage now appr 
bility of motor carriers t 

for LTL shipments, or 

believe that 


for all 


aseous Diffusion ilant 
t, whose rights 


ivery t 


Mason 


When we 


make ce 


received 
h 


learn that, 
delivered t 
was now in ’ j--0 ce whe ainly was not 


to be. And g eme be ass d th } n extraordin 


Tuesday, : we consigned 


metal from Richlan Am at San 


carrier discover } } yackage had been overcarried and was in 
Francisco for us, 


time to miss conne 


March 19 and 


a {re 


Have you heard about the three famous UF shipments 

One was mine. 33 kgs U enriched to 90*, aboard an inter 

flight New York to Frankfurt, had oeen loaded on a mixed London - 
Frankfurt pallet. At London, the pallet was removed from the 1l1r- 
craft, gnd the London s removed. Th 

just sat there 

sit at London. 

arrived without t! P and 

line quickly found the cargo; still i No airline 
personnel at London or elsewnere had in ( ny € We had 
to tell the airline that the cargo was 


you can bet your bo*tom dollar. 


Second famous shipment of March, 1‘ Three containers of 
strategic material, gross weight ; t left Goodyear on 
Wednesday, reached uml ken to Dayton, where they were 
loaded aboard air freighter for Louis for onforwarding 

Signee by special truck. Two containers were delivered on 

The vhnird container appeared to be irretrievebly lost, but 
eventually found nine days later in Boston under a 

And now was it found--a shoe as tracing a lost 

of snoes and Thank God--they four shoes~-with the 


material underneath. Incompe tence--wnat else? 


Third tiarch shipment. 1ers of ; Bric material were 
Loaded aboard air freighter at Dayton for 5S Friday. 
Saturday--two of the four were delivered to 31g No one with 
the air line could figure out what happene two con~ 
tainers. Tracing followed, and the missing containers were Loc 


on Monday at S*%. 3 \ rignt where they were supposea 


be. Incompetence--nothing e+ 


On tierch 5 the Hew York Timea curried a Story, on page 4, under 


headline, "Lost UN amps Fount t Airport." The article reads, 
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> 
"The United Nations announced today that 1ts missing { 
1.5 million 10-cent wir mall Samps had been found at H 
Kennedy Airport and delivered to the postal administra- 
t>on here. : , 
Security guards foun? the two packing cases of stamps i 
among shipments backed up at tne airport, Press 
reports Sundey said that tne svamps nad not been 
delivered here after arrival at Kennedy about mid- 
) January. i ‘ 
’ 
Story upon story can be told--ad nauseug 
To sum up--the environment of the transporta*ion iustry is one 
of incompetence, criminality, and unreliabil: .y. 
Little wonder, then, that the AEC orders that -afeguards be taken 
to preve:t loss or diversion of Shii in strategit quantities while - 
it is in the transportation cycle. The concern of the AEC should , 
be applauded and those shippers affected by Part 73 s.ould take 
every realistic step to implement Part 73, and to recommend changes 
to provide truly effective prevention if possible, or prompt . 
detection of loss or diversion while strategic materials are in the Sig 
transportation cycle. 
It is my belief that any steps taken in the general area of safe- 
guarding special nuclear materiais while in the trunsportation 
cycle should be measured in the context of the goal we ure ali 
striving to reach and maintain. Briefly stuted, that goui is the 
ability to prevent diversion to inluwful purposes, Because 1t uny 
ve difficult, if not impossidle, to prevent sucn dlversion;, our . 
minimal goal must be our ability to determine at the earliest 
possiole Moment thas Shipments ure nov wovinhey an uy IeUaSNCL 
with pre-arrangec scnedulluy. Parlure of a shiapmens to Mee wWlis 
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pre-arranged scheduling may meen that 1t has merely gone astray, 
but determination as to what has happened to the shipment must be 


made at the earliest possible time. 


Part 73 was imminent, and we looked forward to it eagerly. At long 

last we would know just what would be expected of us, and we could 

relax in the knowledge that our AEC would have taken a giant step 
° - 


t 
forward to make Jife a bit more secure for al! of us by bringing 
forth a program which could try to prevent diversion or loss, or, 
at the least, enable shippers to detect incompetence or criminal: ty 


at the earliest moment. 


a 


On April 11 I received my April 9 copy of the Pederal Register, and 
there it was-~Part 73. I read the regulations once. I read then 
a second time. I couldn't believe what I was reading--so I read 


them a third time. rs 


And now emotion took over--at first a tremendo 
--relief that the requirements were f 


thought would be the case. 


Then came dismay--accompanied by recognition of the fact that the 
regulations would contribute little or nothing to the goals we 
believed in. 

_Then I was overcome by a strange feeling of sorrow--a sadness-- 30 
many had labored so hard and so long to bring forward what? An 
imaginative new program? A constructive new idea? A method to 
prevent loss or diversion? A scheme devised to 


of loss or diversior 


The answer is a resgounding.ii0. What wevere ordered to uue turnes 


out to be a choice of two options, neitner imuyinative nor new-- 


aa /4e 


a repetition of AEC security procedures, 4s old as the nuclear 


progran itself, basically unchanged in over twenty years. 


And then I felt a sense of calm and of confidence. I know Russ 
Wischow, General Crowson, Len Brenner. Part 73 us it has first 
appeared is not wortny of them, nor does it do justice to the funds 
being spent on their efforts. The General has told us that a series 
of amendments will «ventually appear, designed hopefully to make 
safeguards during transportation a vital, realistic, meaningful 
program. I know that this is their goal, and they have certainly 

a horrendous job ahead in view of the environment in which we are 


placing strategic material. 


I strongly urge all licensees who sre affected by Part 73 to join 
with me in responding to the AEC invitation for comments. The 
Regulatory people are a responsive group, and I am confident that 
constructive suggestions es to means and metnods of providing i 
effective safezguarcs will be given real consideration. None of us 


can, in good conscience, settle for Part 73 as 1% now stands. 


In accordance with Part 73 as 1t now gtands, obviously we'll all 


use the option of “signature service". 


Signature service cannot and will not prevent loss, diversion, or 
mishandling of cargo. Further, signature service will not give 
early notice that shipment 1s lost, unnecounted for, or diverted. 
At most, i; will single cut a shipment as being something athe1r 
than routine. That the regulation provides any more in the way of 


security, I question. Bill Brobst, in hi 


1G) 


talk, 3upperted my view, 


Let us all recognize that 3111 knows the transportamon industry-- 


he is expert cn that subject. I teel bolstered in that I am right 


in my beliefs when i learn that he concurs. 


In other words, Gentlemen, wnen measured 1 the goals of 
preventing diversion or, minimally, early los unaccount = 
ability, or diversion--Part 73 just plain good enough. The 
requirements won't do the job. Something imaginative, more 
constructive, more pertinent to the facts, the environment of 

the transport industry, must be developed. nstead of a g ant step 
forward, I would say tnat, our forward movement i¢& ly barely 
discernible. 


e 


rinally--have I nothing cons ructive to sug 


& 
t 


and many of you here today know exactly wha 
organization has done routinely since 

SNM. We do it because we know of the 
industry--we recognize that valuable cé tolen and diverted 
every day, because we genuine.) e whether our material moves 
according to pre-arranged j ge We the transpor 
industry to do anything correctly~-we & convinced that, left to 
their own devices, the odds are tnat our materials will be hanc 
incorrectly, and may very well be lost, stolen, or diverted. 

it this happens we want to know 1% © 
Because of the environment of 

of any cargo should wish to exp 

follow through just to make certain 
destination reasonably on schedule. It 
without such expediting, in most instan 


arrive at degtination reasonably on sched 


It appeurs. to us that Licensees, or consignees as 
t ’ 6 

involved in movements of Sih should recognize the 

their movements if only by virtue ne need for 


tion in accordance with production require 


It is our suggestion tnat the most feasible requirement to be 
placed on shippers of Sik, measured in the context of tne goul to 
be achieved, be the expediting 0: each movement from time of pick- 
up at point of origin to time of delivery at destination. By 
expedyting we mean telephonic verification of pickup, transfer at 
each transfer point, loading aboard vehicles and aircraft, and 
location of shipment in accordance with pre-arranged scheduling. 


This method and this method only will provice early notice that 


le recognize that such a requirement will impose an administrative 
So % 
problem, and perhaps some additional cost, on the licensee. We 


would not consider the requirement to oe burdensome, and certainly 
not horribly expensive. finen shipmenss move im accordance with 


pre-arranged gcheduling, the function is easily performed, witn 


its main cost factor being & few long distance pnone calls. It is 
when shipments fail to wove in accordance with pre-arranged 


schedules that tne function becomes more time consuming and more 


expensive, and 1t 18 precisely at that point that tne time and 
expense become justifiable. I fail to see how industry can dispute 
the need for such expediting nor the logic attached to the assess- 


ment of the administrative purden and cost factor. 


m4 


Additionally, or perhaps alternatively, I submit a suggestion. 
J? $ J & 


am intrigued by Paragrepns toe oe 1) and (v1) of Part 710 of 
5 y grey 


AEC Regulations. Ine nutshell this says that eacn current Licensee 


nould huve or any new licensee shall submit.to the Commission a 
J 


Ss 
description of his procedures for control of and accounting tor 


special nuclear material in his possession under license including 
procedures Used Mees ee ee SMhipplng special nucleur material, and his 
re ~ - ’ 


administrative control .or ussuring appropriace 12 entation of 
the fornmrco.ng proceuureds. Now this intri me fcr veral 
reagonse Firstly, Part (9 otuves that pre yt Lacs f Jad 
have already supplied inforuiction relative to sufeguardas in ship- 


ing. Secondly Part 70 recopnaizey tout udminigtrevive controis 
*) , 


are a part of such safeguards. Thirdly, 
safeguards, under Part 70 the AEC has permitted 


up his own procedures and methods within the limitations 


ing that Part 73 may be r 
plished could vell have be 
Be that as it ma; 

ffected by Part 73 are responsible, h 
tive companies. I submit that the principle 
under Paragraph 70.51 (c) well be used 
area of safeguards during particularly in 
difficulty faced oy the i1 iging autnorities in developing an 
effective safeguards program. I suggest in @ very serious 
that the AEC might well set forth its goals or its aims in 
requiring licensees to establish the procedures which 
in moving materials subject to Part 73, for approval by 
ing authority. If nothing 2lse ig to be gained from 
I foresee that the responses from 
+} th 3 


ne E 1 thorivies 


produce some new imaginative ideas which 


could then compile and correlate into a final set of 


I make this serious proposal by means of this forum in that spirit 


which says that ve have a tough problem to lick, and the more 


ideas the Regulatory people obtain, the more satisfactory wall 
that safeguards system which will be established. And furthermore 


let me remind you that th precedent 18 clearly established in 


my tninking but, cach 


to 
environment of 


determine that we will 


cycle using realisti 
“realistic”, and that we will concentrate on 


detect.on and recovery. 


under 

be ac 
T Siituni - 
- wuUvuln Y s 


to safeguard SNM while in 


This may 


Crowsen asked 


who are -----= % d, and that ' e hand. e“ on 


materials ' I ans tation cy Our own 


or 


does know 


been faced with only incoxz en 5, we made 


ma 


example, 
ither ship only on 
now work on weekends. But we, at least, 
ood in providing 


to move 2 accordance wit 


opportunity. 


Like every< 


hagvner 


aims under systems which are unacceptable morally, economically, 


These are our views. I trust that you Know me well enough to 


6 


recognizesthat they are offered to you in a totally constructive 


spirit. 


Thank you very mucn. 
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UNITED STATIS DISTRICT COURT 
SOUT'NERN DISTRICTOF WEI YORK 


— - - = -= = > - _ ~- - - = - = — ~xX 
TIE STATE OF NEW YORS, 


Plaintiff 


AFFINAVIT Ii! OPPOSITIT" 
EE ES ot 


THE WUCLEAR REG { i : 75 Civ. 2122. (W.C.2¢,2 


MONTGOMERY COUNTY 
STATE OF MARYLAND 
ROBERT BAPMOR, being sworn, deposes and says: 
ki the T-ansportation and Products 
Standards Sranch fi ; andards Development, of the 
United States Nuclear ory Commission “ed adh ie 2 
am in charge o 


mental Impact 2 ent ¢ ransportation of Radioac 


Materials by Ai : > is intended that this 


will satisfy the procedural and substantive requirements 


of the Natie=al Environmental Policy Act of 1969. 
fet 


this affidavit in onposition to plaintiff's motion for a 
preliminary injunction and for ¢ Le surriary jud 

2. Almost immediately after its incention in 
January, 1975, WRC declared its intention to review those 


’ 


regulations and procedures originally established pv the 


ALC pertaining -he licensing and resulation of nuclear 


facilities aud + ria to determine what chanres, 
should be made, \s part of that onzoing review process, 
WRC initiated a rulemal:ing proceeding concerning the air 


transportation of radioactive materials. 


Corvsission in 


preparing a document 


resultines from the transportation 


primarily by aircraft, but 


and water modes, 
available 
draft was 


to in 


in December, 


lude all modes of 


rrounc 


alternative 


NRC 


had hoped to make the draft document 


However, issuance of the 


L373. 


delayed when the scope of the EIS was broade ed 


tran 


computer models underwent revision, 


the draft EIS will be completed and made available 


public comment 
final docurent 
3. WRC 


("Sandia )and 


Laforce: 


packases to 


This contractua 


Office of 


specifics 


Comnmittce 


of 


Fn forcenenuc, 


~ » 
aad 


cestl: 


February or early March, 


expected to be available by early October. 


contracted with Sandia Labor 


Northvest Laboratories 


Le bs ho 


5.' In a major project separate from the package 
testing, Sandia is assisting NRC in consolidating existing | 


information with that obtained from the other Sandia and 


Battelle studies, and in developing impact models depicting 
current transportation systems. The information and impact 
models are utilize. in assessing the impact of shipments of 


| radioactive materials on the environment. This effort is 


directed by my office through a Project ‘anager direccly 
responsible to me, It has thus far involved a seven-month 
four principal investicators and numerous support 
} 


rom Sandia. To date, tvo general meetings lave 


been held between the Sandia team and representatives fron 


the mc Offices of Nuclear ‘iaterial Safety and Safecuards, 
Nuclear Reaulatory Research, Inspection and mnforcenent, 
| Executive Leral Director, Planning and Anaiysis, and my 


office. In addition, numerous moetings and other contacts 
have occurred between the Sandia tean and personnel rom 
my office to insure that the impact assessment is done in 
compliance with mc directions, it 
1 contain, among other things, an 
analysis of the environmental impect © 


transvorting 


ovdence with safety and 


| ard, Office of Fazardous 
Materials, Federal Pailroad Administration}, and anplicabl: 


state and local rezuiations. It will also include an 


evaluation of the environmental impacts of shipnine, under 


a both normal and accident concitions, all types anc 
of radioactive materials which are presently transnvorted bv 
alr, land acd water. 
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7. Portions of the draft EIS 
|distributed for review and comment by appropriate Nen 


|of Transportation and NRC personnel. Upon completion, the 


‘draft EIS will be circulated to other interested federal 


agencies, and it wil] be made available to the public. 

lwish to point out t the time between publication of the 
jdraft EIS in late ::i:uary or early March, 1976, and the 
lestimated completion of the final document in October, 1976, 


is required for receipt of comments from the public and 


interested asencies, 


a basis for iC rulemak 


“yp 
Resear 


Subscribed and sworn before me this 
+! 
r 


/5 * day of January, 1976. 


/ ,j 
‘ al ean. / 


NOTARY PUDLIC 


My Commission expires 
: 


! 
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|| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


-against- 3 AFFIDAVIT IN FURTHER 
| SUPPORT OF PLAINTIFF'S 


| 
i} - Plaintiff, 
| 
| 


| ——_—————————— 
Pex NUCLEAR REGULATORY COMMISSION, MOTIONS 
\** al., $ 


Defendants. 
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STATE OF NEW YORK ) 
: $8.3 
COUNTY OF NEW YORK) 


JOHN F. SHEA, III, being duly sworn, devoses and says: 


| 
1. I am an Assistant Attorney General in the office of 


LOUIS J. LEPKOWITZ, Attorney General of the State of New York, and 


I make this affidavit in further support of plaintiff's motions 


for a preliminary injunction and summary judgment. 


2. The January, 1976 affidavit of Robert F. Barker 
of the Nuclear Regulatory Commission ("NPC") states that the 
preparation of an Environmental Impact Statement on the 
Transportation of Radioactive Materials By Air ("EIS") "is 
intended to satisfy the procedural and substantive requirements 


of the National. Environmental Policy Act of 1969." (p. 1) It is 


still not clear, however, whether this “study” wiil include an 
assessment of coven’ items such as ERDA shipments by air of 
special nuclear materials ("sun"). Compliance with NEPA is, 

of course, an impossibility if ERDA actions are not subjected to 


scrutiny under the Act. 


3. The NRC may or may not issue further environmental 


| 
| 
| 
impact statements, in addition to the generic EIS, in an attempt 
to satisfy the NEPA mandate. Compliance with NEPA would be an 


//6/ 


|} impossibility if all that was conducted was a generic review of 


| these federal actions. Many issues not amenable to generic 


treatment are involved in the air transport of SNM. For example, 
| the site-specific problems of such transport through the 

| individual metropolitan regions of New York, Los Angeles, Detrcit 
or Minneapolis-St. Paul, do not lend themselves to treatment ina 
single generic EIS. Similarly, for example, the issuance of at 


least some licenses by NRC, and at least some ERDA shipments, 


will a d NEPA assessment in individual EIS's. It must be 
remembered that plaintiff maintains that individual federal 
actions of licensing, approving, allowing or executing, directly 
or indirectly, the air transport of specia’ nuclear materials 
constitute separate major federal actions s gnificantly affecting 


the environment and requiring environmental impact statements. 


4. Finally, procedural compliance with NEPA will only 


be possible when environmental review procedures, implemented, 
including EIS preparation, are truly adequate under the Act. 


This issue may not be prejudged. 


5. The Jackson Amendment restricting certain air 


shipments of plutonium by ERDA was signed into law on 


December 31, 1975. 


6. In defendant's memoranda of law in opposition to 
plaintiff's earlier mot.sn for a preliminary injunction, air 
transport of SNM was seen as being vital to the U.S. role of being 
a “dependable supplier" of SNM abroad. "Our role as a principal 


supplier of nuclear materials permits the United States to 


‘further its foreiyn policy objective of curtailing the 


proliferation of nuclear weapons.” (Def. Mem. of Law, June 6, 


1975, p. 5). 


It is significant that, on Monday, January 19, 1976, the 


| 
| 
} 
| 


first chairman of the former Atomic Energy Commission, 

David E. Lilienthal, said that the United States must immediately 
and unilaterally “Order a complete embargo to the export of all 
nuclear devices and all nuclear material” to avoid the 
"impending disaster” of the rapid international Spread of nuclear 
bombs. (New York Times, January 20, 1976, p. 2, cols. 4-6, copy 


attached as Exhibit "A"). 


7. It is respectfully requested that the affidavit of 


|| Messrs. Mason and Leamer, dated 20 January, 1976, be sealed. 


| 
| 
| 


JOHN F. SHEA, III 
/ 


Sworn to before me this 
20th day of January, 1976 
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at! se ynee + : ‘ “! Mee 8 ot ted we ao 
-Urged by Former Atomic Energy Chief 
ES egmce yearn h icri ory ae eeding*a > furtous| “fuel i 
; ; NHAM =| \proceeding*at a more us |to serving es reactor fuel, pid 
5 ee es jand more insane pace than|tonium can be fashioned Eta 
WASHINGTON, Jen: 1$—The ¢vet.” Mr. Lilienthal said. “Pro-| atomic bombs. '7+:. 2:9 /+4 
first chairman of the=Atomic| liferation of capabilities to pro-| - Senator: Abraham - A:- Ribi+ 
Energy. Commission. said todayiduce ouclear. weapons of mass/coff, the Connecticut Demo, 
j|that xem ding disaster’ destruction is reaching terrify-|crat who. heads the committee. 
of” the. rayad *. imernational| = proportions.” ~"*_. = |called for a detailed study of 
| spread of nuclear’ bombs re-| We have to decide now what/the present. weapons controls. 
quired. that..the. United. States ‘8a do, now, within: our “If the system is-inadequate— 
ont oe ‘and unilaterally, capabilities, to’ prevent a/and there are several experts: 
lend. ther, shipment “of nuclear! Very bad situation from becom-/whor «insist it -is—-then we) 
jequipment to all foreign coun-/ing disastrous and inevitable| must acknowiedge these made~ 
tries..y ros acdaaeyopto aejone.” besaide ;.|quacies and organize our-Gov-} 
The ca was made ata Sen-} ‘1 therefore propose as’ alernment’ to deal with them) 
ate hearing by David E. Lilien. *vate- citizen that this com-'effectively~ and’ fast,” he said; 
'thal, chairman of the commis-“ittee, with its great prestige.|“Otherwise our nation and the; 
sion from 1947 to 1950. 20... ~|call” upon the Congress andiwortd are in. peril. 2=3 te5<s4 
Two feilow- panelists at the! 1¢ President to order a com-y Seiten een eed 
\hearing; Dr: Hans A_ Bethe anc P?lete. embargo to the export 
|Dr, Herbert F. York, said they/0f af ouclear devices and ‘all 
would support a temporary em-| Tuclear material, that it be 
lbargo of nuclear shipments,;done now, and done unilateral- 
| now estimated to earn.the Unit-|'y.” Mr. Lilienthal continued... 


ta! than $1 billion|” “Farther, - unilateraily, the 
bayphecony Sercan the le step|Umited States. should without 


lin major diplomatic effort|delay proceed by lawful means 
\to develop an effective interna- [ revoke existing American 
| tonal sytem to control “the licenses and put an end to 


| spread of :..c\ear weapons. ’.> |the future or pending licensing 
Por. Bethe, a Nobel Price win-/t0 foreign firms and ‘govern- 
\ner, director’ of. theoretical|ments of-American know-how 
| physics for the Manhattan}®\< facilities paid for and 
Project in World War. II and| Created by American taxpayers 
rotessor of physics at Corneij| funds and American brains.” » | 
Daiversity, has been ar outspo-}" Asked about the proposed 
ken advocate of nuclear power)¢™mbargo, ~ Dr. Bethe~ ~ said:| 
as @ source of energy. Dr. York,| “When I first heard about it 
ldirector of the !awrence Radia-/294 read it, I didn’t like’ it 
tion Laboratory at Livermore, | But ! now like it when Mr 
Calif., during the development Lilienthal said the embargo was 
of the H-bomb, is # professor| *¢™porary until we worked out 
of physics at the University|"e#! controls. But we have to 
of California, San Diego. ~|make clear tyat the embargo 

“If a greaet number of coun-|'$ temporary until a treaty can 
tries come to have an. arsenal|0¢ concluded between, nuclear} 
of nuclear weapons, then ['m\COuntries that. really assures 
giad ['m aot a young man |Co7trol over proliferation.” i 
:jand I'm sorry for my grand-|'- Dr. York, in response to the}; 
:\children,” Mr. Lilienthal, now|*™¢ question, said, “My views 
iithe head of an international °¢ similar to Dr. Bethe’s. As 
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j|Senate Government Operations |/1¥* to wy to do something, 
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- Major nuclear supplier, umi- 
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{four years, 28 countries are} } 

oot begun selling reactors and oth- 

bef capa to operating Bu-| 5." nuclear equipment to less!! 

clear power reactors and devel-| developed nations such es Bra-} 
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growing familiarity with BU-| ports. 4 Ps I 
|clear technology | The two other panelists ‘a: 

het ists also 

“The tragic fact ls that the! offered Dasietiane canoe the 

atomic arms- race i& t0daY|steng the United States should 

take to curtail the spread of| 

weapons. Dr. York ergimearee sl 

jed that. it cut off all auctear! 


fons such to the scores of na-/‘ 


tions such as France and Japan| 
that have not ratified the 1968}; 
treaty om the nonproliferation 
of nuclear weapons. 5 is } 
Dr, Bethe recommended that 
Congress immeditely pass a law 
forbidding the export..of the 
so-called “breeder reactor.” This 
reactor, “now: under develop-| | 
ment by the-United States, is}j 
designed to create, more pluto-! | 
nium than it burns. In addition}, 
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UNITED STATES COURTHOUSE 
New York. New YorK 10007 


| WILLIAM C. CONNER 


UNITED STATES OistRict JUOGE 


| 
March 26, 1976 
i 
1 


John F. Shea, III, Esq. 
Assistant Attorney General 
Two World Trade Center 

New York, New York 10047 


Re: The State of New York v. 
The Nuclear Regulatory 
Commission, et al. 
75. Civ. 2224 (WEC) 


i Dear Mr. Shea: 


Charles Franklin Richter, who as you know 
is the Assistant U.S. Attorney in charge of the above- 
captioned action, has delivered a copy ofthe Dr ct 
Environmental Statement on the Transportation of 
Radioactive Material by Air and Other Modes to chambers 
He has also advised me that you have been supplied with 
a copy of the Draft Statement. 


The Judge has indicated to me that he intends 
to refer to relevant portions of the Draft Statement 
in preparing his Memorandum on your presently pending 
motions for summary judgment and preliminary injunction. 
He feels, however, that before he does so, you should 
have an opportunity to comment on the Draft Statement. 
; Accordingly, the Judge is going to refrain from filing 
a Memorandum in this matter until you have had such an 
j opportunity. 


The Judge would also like you to comment upon 
whether an evidentiary hearing would be necessary to 
resolve the factual issues raised by your motion for pre- 
liminary injunction, e.g., whether military ground trans- 
port of plutonium and non-commercial air shipments of 
other SNMs is in fact substantially safer than the present 
modes of transport, or whether the preliminar, injunction 
can be granted upon the affidavits. 


The Memorandum will be filed immediately after 
your comments on the Draft Statement are received. 


Sincerely, 


a sod 6 ee 


David Aronson : 1181 
DA: lt Senior jiaw Clerk 
| cc: C. F. Richter, Esq. 


a ES SRR ETE eT SE rrr ype Bn Te et inte eeeeenee a od a --- 


DELIVERED BY HAND 
STATE OF NEW YORK 


LOUIS J. LEFKOWITZ DEPARTMENT OF LAW PHILIP WEINBERG 


ASSISTANT ATTORNEY GENERAL 


ATVORNGY GE: EnAL TWO WORLD TRADE CENTER IN CHARGE OF 
ENVIRONMENTAL PROTECTION 


NEW YORK, N.Y. 10047 BUREAU 


TELEPHONE, (212) 488-7568 


April 2, 1976 


Honorable William C. Tonner 
United States District Judge 
United States Courthouse 
Foley Scuare 

New York, New York 


State of New York v. 
Nuclear Regulatory Commission, et al. 
toe Cle, 2' & EWC) 


Dear Judge Conner: 


On Monday, March 29, 1976, we received by mail 
from the United States Attorney's office a Draft Environmental 
Statement on the Transportation of Radioactive Material by Air 
and Other Modes ("DES"). On the same day we received a letter, 
dated March 26, 1976, from your senior law clerk, David Aronson, 
in which he stated that Your Honor had indicated that you 
intend to refer to portions of the DES in preparing your 
Memorandum on the presently pending motions for summary judgment 
and a preliminary injunction. 


The State of New York respectfully urges that the 
Court not consider the substance of the DES on any of the 
pending motions. Certainly the substance of the DES* is not 
relevant to either the motion for summary declaratory relief or 
the motion for summary mandatory relief. 


*Even the fact of the availability of the DES, as opvosed to 


its substance, has only a limited effect on the matters 

before the Court. The motion for mandatory relief sought, 
inter alia, a direction that defendants make available 

by a date certain a draft generic environmental impact state- 
ment concerning the transport of all special nuclear materials. 
However, the DES does not appear to deal, even generically, 
with the transport of SNM by the Energy Research and 
Development Administration. 
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As to the pending preliminary injunction motion, 
there is good reason why the DES ought not to be considered. 
A review of the relevant chronology may be helpful. This 
motion was brought on by notice and affidavits served and 
filed on December 12, 1975. The last affidavit on the motion 
was served and filed on approximately January 20, 1976. At 
the conference at which the motion papers were served, we 
Suggested to the Court that i would be beneficial to delay 
the appeal from the order denying the previous preliminary 
injunction motion until the preliminary injunction motion 
now pending is decided (Transcript, December 12, 1975, p- 18). 


Thereafter, on approximately February 19, 1976, 
we moved in the Second Circuit for limited deferral of the 
appeal from the order denying the first preliminary injunction 
motion and from the order dismissing the complaint as against 
the Civil Aeronautics Board and the U.S. Customs Service. In 
a supporting affidavit, John F. Shea, III, stated that plaintif¢ 
wished to bring up any possible appeal from the now pending 
motions at tk ame time as the appeals already in the Second 
Circuit, becanse this would lessen the burden on the Court of 
Appeals and the parties. He stated that he had been informed 
by your law clerk that a disnosition of the pending motion 
would be made on or before March 31, 1976, and recuested that 
the due date for the filing of the appellant's brief and 
appendix be deferred to April 16, 1976, and that the argument 
be deferred to June te AOE 


The defendants di¢ not oppose the motion and it was 
granted on March 1, 1976. On March 3, 1976, defendant Nuclear 
Regulatory Commission ("NPC") advised Assistant U.S. Attorney 
Charles F. Richter that the DES, which had been expected by the 
beginning of March, would not be released until on or about 
March 23, 1976, because of the need for "technical review." 


It is against this background that the consideration 
of this DES on the pending motion should be viewed. Defendants 
delivered this DES to the Court more than 2 months after the 
last affidavit was submitted on the motion and virtually on the 
eve of its expected decision, with the knowledge that the last 
chance for a Ssring argument in the Court of Appeals was 
imminent. Consideration of this belated document would 
place plaintiff upon the horns of a Gilemma: either submit 
the motion without the benefit of adequate time to controvert 
the substance of the D°S or upset the sensible approach to 
appellate review previously outlined. 


The prejudice to plaintiff from the consideration 
of the DES without plaintiff having had adequate time to 
controvert it is obvious. A hasty reading of parts of the DES 
has revealed that this unsworn document is replete with self- 
serving statments (statements generally not even attributed to 
anyone in particular). These self-serving statements are 
interspersed througnout some 373 pages, including graphs and 
tables purporting to represent the results of modeling. 


It is significant that, when the NR8C publicly 
announced the availability of the DES, it stated that interested 
persons may submit comments on the DES until May 17, 1976. 

41 Fed. Reg. 12937 (March 29, 1976). This highlights two 
important aspects of the DES: 1) it is a draft, that is, a 
document the very purpose of which is to be the subject of 
critical comment and 2) it is sufficiently lengthy and complex 
to require an appreciable period of time for review. 


The unfairness inherent in eleventh hour consideration 
of the DES is compounded by the fact that the defendants surely 
could have presented much, if not all, of the information 
contained in the DES well before the document itself was 
published.* For example, on December 12, 1975, Mr. Richter 
told the Court that only 3 days later the first 6 chapters of 
a Sandia Laboratories Report would be delivered to the NRC 

Transcript, December 12, 1975, p. 8). Similarly, Robert F. 
Barker of the NRC stated in his January 1976 affidavit that 
portions of the DES had already been distributed for federal 
review and comment. Quite apart from these specific examples, 
it is obvious that the i. formation contained in the DES was 
known by defendants well before the entire DES had been 
drafted, ecited, reviewed and published. 


The fact that defendants saw fit not to present any 
affidavits to the Court since January but rather waited until 
a document designed for non-litigation purposes had been fully 
subjected to the bureaucratic process should not serve to 
prejudice plaintiff. 


oo 


*Interestingly, the lists of references at the end of each of 
the chapters of the DES appear to contain reference to only 

1 item after January 1976 and that is a reference to a private 
communication in March 1976 (DES, p. III-28) 
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Of course, we do not suggest that defendants lack 
the right to present further information to the Court in the 
proper way at other appropriate junctures in this action. We 
merely urge that the pending motions must terminate some time 
and simple equity makes it appropriate that the DES not be 
considered on these motions. 


If the Court determines that it will not consider 
the DES, we would request that the motions be decided as soon 
as possible without an evidentiary hearing. However, if the 
Court determines that it will consider the DES on any of the 
motions, we respectfully request that the Court notify us 
before it decides any such motion so that we can determine 
whether to make any further submissions, 


Very truly yours, 


LOUIS J. LEFKOWITZ 
Attorney General 
By 


Port J. Wow 


JOSEPH J. ZEDROSSER 


JIZ:dg Assistant Attorney General 


cc: Charles F. Richter, Esa. 


United States Aepartmrent of Justice 


ecR IE paar Arto ANae UNITED STATES ATTORNEY 
AND mn TO 
sack tea: isco aaaaem ac SOUTHERN District or NEw Yor 


__CFR:MI 


75-1572 


ManRstMERSoTIsaK One St. Andrew's Plaza 


“apert res btpari: 


AYOLEY SQUARE 
NEW YORK, N. Y. 10007 


aN Sear ee eee ee Te 


April 13, 1976 


Honorable William C. Conner 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: State of New York v. The Nuclear 
Regulatory Commission, et al. 
75 Civ. 2121 CHCC) 


Dear Judge Conner: 
Last week your law clerk, Mr. David 
as 


Aranson, inquired to the effect of Public Law 
94-79 (the Scheuer Amendment) and of Public Law 


94-187 (the amendment to the Energy Research and 
Development Administrations' appropriztions bill) 


both of which limit or prohibit certain air ship- 
ments of plutoniua, 


The NRC has informed me that shortly 
after the Scheuer Amendment became effective, the 
NRC ordered -its licensees not to ship plutonium 
by air and, at NRC's request, States with which the 
NRC has agreements pursuant to 42 USC § 2021 took 
similar action with respect to their licensees. The 
Scheuer : amendment does permit air shipments of 
medical devices cortaining plutoniua designed for 
individual human application. However, the NRC 
does not maintain records indicating the number of 
such shipments. 


a. 


Hon. William C. Conner April 13, 1976 


As to shipments by or for ERDA, I 
have been informed that there have been 13 
shipments of plutonium by air since January, 1976. 
All of these shipments were related to the national 
security and were therefore permitted under Publ’c 
Law 94-187 (See 41 Fed. Reg. 6259). 


I hope that this information sufficiently 
satisfies your request. 


Respectfully yours, 


ROBERT B. FISKE, JR., 
United States Attorney 


Ne 


 botine & 
CHARLES FRANKLIN RICHTER 
Assistant United States Attorney 


Tel. (212) 791-1972 


By: 


cc: Joseph Zedrosser, 
Assistant Attorney General 
Environmental Law Unit 
Two World Trade Center 

New York, New York 10047 


STATE OF NEW YORK 


Lou's J. LEFKOW!ITZ DEPARTM ENT OF LAW PHILIP WEINBERG 


ASSISTANT ATTORNEY GENERAL 


MEURRAE GENE ROE TWO WORLD TRADE CENTER IN CHARGE OF 
ENVIRONMENTAL PROTECTION 
NEW YORK, N.Y. 10047 BUREAU 


TELEPHONE: C212) 488-7567 


April 22, 1976 


Honorable William C, Conner 
United States District Judge 
United States Courthouse 
* Foley Square 
New York, New York 


State of New York v. Nuclear 


Regulatory Commission, et al. 
75 Civ. 2121 (WCC) 


Dear Judge Conner: 


In a letter dated April 2, 1976, the State of 


New York respectfully urged that this Court not consider 
the substance of the Draft Environmental Statement on 

the Transportation of Radioactive Material by Air and 
other Modes ("DES") on any of the pending motions and set 
forth detailed reasons. 


We respectfully urge that the Court promptly 
decide whether, in light of our April 2nd letter, it will 
consider the substance of the DES. Further delay in making 
this threshold determination will greatly prejudice 
plaintiff. 


We filed the brief and appendix on the appeals 
from this Court's two prior orders on April 16, 1976, in 
accord with a March 1, 1976 order of the Court of Appeals. 
In our motion requesting that order of the Court of Appeals, 
we informed the Court of Appeals that we hoped to bring 
up any possible appeal from the now pending motions at the 
same time as the appeals from the prior motions and that 
your law clerk had informed us that a disposition of the now 
pending motions would be made on or before March 31, 1976. 
We note that the last affidavits on the pending motions were 
filed on January 23, 1976. 


To: Hon. William C, Conner April 22, 1976 


When the pending motions are decided, we intend to 
request the Court of Appeals to accelerate any appeal 
regarding the pending motions so that it may be heard on 
June 7, 1976, the date presently scheduled for argument of 
the appeals regarding the prior motions. 


As we indicated in our letter of April 2, we 
respectfully request that, 1) if the Court does not consider 
the substance of the DES on any of the pending motions, the 
‘motions be decided as soon as possibie without an evidentiary 
hearing and, 2) if the Court does consider the substance of 
the DES on any of the pending motions, the Court notify us 
before it decides any such motion so that we will be able to 
submit some reply to the DES on such motion. 


spectfully yours, 


LOUIS J. LEFKOWITZ 
Attorney General 


By 


JOSEPH J. ZEDROSSER 
JIZ:dg Assistant Attorney General 


ccs Charles F. Richter, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


’ 


a AR ARR A NE Re X 
THE STATE OF NEW YORK, : 
a 
Plaintiff, : 75 Civ. 2121 Is 
(wCcC) 
- against - : 
THE NUCLEAR REGULATORY COMMISSION, $ MEMORANDUM 


and WILLIAM ANDERS as Chairman; AND ORDER 
THE ENERGY RESEARCH AND DEVELOPMENT oe Pistics 
ADMINISTRATION and DR. ROBERT C. 
SEAMANS as the Administrator; THE : 

DEPARTMENT OF TRANSPORTATION, and si 
WILLIAM T. COLEMAN as Secretary of : 

Transportation; THE DEPARTMENT OF 

STATE and HENRY A. KISSINGER as $ 

Secretary of State; THE FEDERAL 
AVIATION ADMINISTRATION and ALEXANDER 
P. BUTTERFIELD as the Chairman, 


oe 


Defendants. 


AP PE AR ARC EB Ss 


HONORABLE ROBERT B. FISKE, JR. 
United States Attorney for the 
Southern District of New York 
One St. Andrew's Plaza 

New York, New York 10007 


CHARLES FRANKLIN RICHTER, ESQ. 
NATHANIEL L. GERBER, ESQ., 
Assistant United States Attorneys 
Of Counsel 


HONORABLE LOUIS J. LEFKOWITZ, 
Attorney General of the 
State of New York 
Two World Trade Center 
New York, New York 10047 


JOHN F. SHEA, III, ESQ., 
JOSEPH J. ZEDROSSER, ESQ., 1150 
Assistant Attorneys General id 
Of Counsel 
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CONNER, D. J.: 


This action, commenced last summer, charges de- 
fendants with having violated the National Environmental 
Policy Act, 42 U.S.C. § 4321, et seq. (NEPA), and the Council 
on Environmental Quality Guidelines, 40 C.F.R. § 1500, et seq. 
(CEQ Guidelines), their policies and goals by transporting, 
or allowing the transportation of, by air and related con- 
necting surface transport (air/land transport) special nuciear 
material (SNM) without having issued a generic Environmental 
Impact Statement (EIS) in compliance with Section 102 (2) (c) 
of NEPA, 42 U.S.C. § saseisy aa 

Shortly after the action was filed, plaintifi moved 
for a preliminary injunction restraining the air/land trans- 
port of specified forms of SNM, i.e., plutonium and uranium 
enriched in the isotopes 233 or 235. In a Memorandum and Order 


dated September 9, 1975, that motion was denied. 


In support of that motion, plaintifé had propounded 
three theories upon which it was asserted that a preliminary 
injunction could properly issue. First, it was argued that 
defendants' failure to file an EIS violated a clear, non- 
discretionary legal duty under NEPA tantamount to irreparable 
harm per se and requiring the issuance of a preliminary in- 
junction. Second, plaintiff alleged that the continued air/ 
land shipment of plutonium and enriched uranium presented to 


human life a substantially greater risk, either from crash or 
4 
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terrorist attack, than did the shipment of such material 
by surface transport. Finally, plaintiff asserted that a 
balancing of the relative hardships militated in favor of 


granting the injunctive relief it sought. 


In its September 9, 1975 Memorandum and Order, the 
Court specifically considered, and rejected, all three 
arguments. Plaintiff did not seek reargument or recon- 
sideration of that decision, but instead elected to pursue 
its appellate remedies. The argument of plaintiff's appeal 


is scheduled for hearing within a few months. 


Despite the pendency of its appeal, and more than 
three months after its initial motion had been denied, plain- 
tiff filed two additional motions. The first seeks a summary 
judgment, pursuant to Rule 56 F.R.Civ.P., declaring defendants 


to be in violation of NEPA and directing defendants to make 


available a draft EIS, to hold hearings and accept comments 


-thereon and to file a final EIS by specified dates certain. 

Plaintiff also petitions for an order, purportedly pursuant 

to Rule 65(a) F.R.Civ.P., enjoining all air/land transport 

of plutonium and the conmers ya air/land transport of uranium 
3 


enriched in the isotope 235 from, to and over the United States 


and its territories, pending the determination of this action. 


om <0) nd eackocsincshns: 
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SUMMARY JUDGMENT MOTION 


Although steadfastly refusing tc take a position 
as to its legal obligation to file an EIS, defendant Nuclear 
Regulatory Commission (NRC) has, from a date prior to the 
filing of this lawsuit, made clear its intention to prepare 
an impact PREREIRE Nevertheless, plaintiff seeks a 


summary judgment declaring that defendants have violated 


NEPA and CEQ Guidelines by failing to file an EIS heretofore. 


In light of defendants' announced commitment to comply 
promptly with NEPA and CEQ Guidelines, this Court cannot help 
wondering whether the ultimate objective of this lawsuit -- 
prompt compliance with NEPA and CEQ Guidelines -- would in 
any way be advanced by 3 ruling that defendants have been, 
or are, in technical violation of a federal statute. Certainly, 
a declaratory judgment would not end the case. Neither would 
it improve plaintiff's chances of securing the preliminary 
injunction plaintiff dca Since plaintiff, of course, 
is not seeking damages for any past violations, such a ruling 


at this time would resolve a merely academic conflict, a 


particularly inappropriate field for the judicial plow. 


Plaintiff urges that tne summary judgment it seeks, 
together with a direction by the Court specifying deadlines 
by which defendants must make the draft EIS available, hold 


hearings and accept comments thereon and ultimately file the 
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final statement, is necessary to prevent administrative 
delay on the part of the government officials engaged in 
preparing the EIS. If plaintiff were correct, the relief 
requested might indeed be appropriate. However, beyond 
emphasizing a single delay occasioned by an expansion ir 


the scope of the EIS, plaintiff has not even attempted to 


demonstrate that the NRC has failed to proceed expeditiously 


in preparing the EIS. Indeed, the evidence is to the contrary. 
During the pendency of this motion, the draft EIS has been 
made available and a tentative schedule for public comment 
and hearings thereon has been poe ee 

Under these circumstances, I must decline plaintiff's 
invitation to set arbitrary deadlines which might require 
those charged with preparing the EIS to sacrifice thorough- 
ness. Of course, if it should subsequently appear that the 
NRC is unduly protractina +he steps precedent to filing the 
final EIS, or in any other respect not proceeding diligently 
and in good faith, the Court will not hesitate to grant 


appropriate relief. 


Ii. 


PRELIMINARY INJUNCTION MOTION 


In making its "new" motion for presiminary injunctive 
relief, plaintiff places principal reliance upon the hundreds 


of pages of affidavits, letters and memoranda submitted in 


connection with the prior motion. Plaintiff supplements 
its prior submissions with two additional affidavits by 
Theodore T. Mason and Robert R. Leamer, an affidavit by 
James A. Eckols, Chairman of the Hazardous Materials 
Committee of the Airline Pilots Association, and an attor- 


ney's affidavit signed by John F. Shea III, Esq. 


Plaintiff offers essentially two arguments in favor 
of the instant motion. The first challenges this Court's 
earlier ruling that not every NEPA violation need be 
remedied by injunctive relief. Plaintiff's second argument 
questions the Court's prior finding that the continued 
shipment by air of SNM does not involve a measurably greater 
risk of adverse environmental impact than does the shipment of 
such material by surface transport, the alternative urged by 


plaintiff. 
Mandatory Preliminary Injunction 


As this Court indicated in its prior memorandum, 

the procedural requirements of NEPA were intended, not to 
provide the basis for an automatic injunction whenever an 

EIS is not timely filed, but rather to make it possible for 
the courts to determine whether responsible federal agencies 
are meeting the environmental obligations with which Congress 
has charged them. Certainly, the district courts have the 
power to grant preliminary injunctive relief in a NEPA case 


when such is necessary to effectuate the Congressional purpose. 
4G 
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However, 


" * * * it remains within the sound dis- 
cretion of a district court to decline an 
injunction, even where deviations from pre- 
scribed NEPA procedures have occurred." 


(Footnotes omitted). Conservation Society 


of Southern Vermont v. Secretary of Trans- 
portation, 508 F.2d 927, 934 (2d Cir. 1974). 


See Environmental Defense Fund, Inc. Vv. Callaway, 497 F.2d 
1340 (8th Cir. 1974); Environmental Defense Fund, Inc. v. 


Froehlke, 477 F.2d 1033 (8th Cir. 1973); Lathan v. Volpe, 
455 F.2d 1111, 1117 (9th Cir. 1971); Arkansas Community 
Organization for Reform Now v. Brinegar, 398 F.Supp. 685, 


699 (E.D. Ark, W.D. 1975); City of Romulus v. County of 
Wayne, 392 F.Supp. 578, 594 (E.D. Mich. S.D. 1975); Minnesota 


Public Interest Research Group v. Butz, 358 F.Supp. 584, 624- 
25 (D.Minn. 1973), aff'd, 498 F.2d 1314 (8th Cir. 1974). 


; 
i 
1 
1 
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Plaintiff has taken exception to that part of the 
Court's earlier memorandum which distinguished the situation 
in this case from those NEPA cases in which a denial of in- 
junctive relief would, with certainty, have’ resulted in an actual, 
imminent, irreversible change of circumstances, i.e., the 
construction of a dam or foresting of a wilderness, and thus have 
rendered ineffectual any EIS which might ultimately be ordered. 
Plaintiff takes particular issue with the Court's characteri- 
zation of air shipment of SNM as "the status guet,] * 7 * «@ 
methodof transporting SNM which has subsisted without any 


demonstrable adverse environmental impact for twenty-five years." 
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Plaintiff maintains that each and every shipment 
of SNM constitutes a separate major federal action signi- 
ficantly affecting the environment and that, as does the 
construction of a dam, power plant or highway, each such 
shipment requires a separate EIS. It is thus argued that, 
in the absence of an EIS, each air shipment of SNM consti- 


tutes a separate violation of NEPA and “like the construction 


of a building or a highway * * * does alter the status quo." 


Plaintiff concludes by pointing out that 


"[fl]ederal agencies have constructed dams 

even longer than they have licensed, ap- 

proved, allowed or executed air shipments 

of plutonium or uranium and that fact has 

not been an obstacle to injunctive relief. 

Indeed, if the federal government sought to 

enjoin illegal actions, would the defendant 

be heard to say that those illegal actions 

could not be enjoined because the defencant 

had been in the habit of taking such actions 

for a long time?" 

This argument misses the entire thrust of the rationale 
it questions. Patently, the fact that a course of illegal con- 
duct has been followed for many years does not perforce fore- 
close the issuance of an injunction restraining such activity. 
However, when conduct is illegal because it violates a statute 
which requires the filing of an "Environmental Impact State- 
ment," the fact that the challenged activity has heen engaged 
in for many years without any adverse environmental impact 
whatsoever is relevant in determining the necessity of a pre 


liminary injunction pending fulfillment of the defendants’ 


commitment to comply with the law. 
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When an irjunction sought to prevent the construction 
of e dam is denied and the dam is built, the result is cer- 
tain and irxeversible. The status quo ante is not going to 
be restorea by draining the reservoir and demolishing the 
dam. Any subsequently filed EIS would constitute an exercise 


in futility. 


In this case, on the other hand, the potential damage 
is not at al? so clear. Whether I grant or deny the injunction 
sought, once the promised EIS is completed, it would be no more 
or less difficult to effectuate its recommendations and to 
modify the regulations governing the transport of SNri than it 
would be to do so today. wor has plaintiff shown that an in- 
junction would expedite the preparation, or enhance the quali- 


ty, of the EIS. 


For the reasons set forth above, I conclude that this 


Court's earlier ruling must stand unaltered. A trial court 


must go beyond the mere fact that NEPA may have been violated 
and consider all the circuwastances in determining whether a 
course of conduct may be permitted to proceed pending the com- 
pletion of an EIS. See Environmental Defense Fund, Inc. v. 


Froehlke, supra, at 1037. 


Actual Irreparable Injury 


From the outset, plaintiff has argued that continued 


air/land transport of SNM involves some danger, albeit a 


i 


| 
| 
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mathematically very remote danger, of actual irreparable 


injury. In its prior application, plaintiff sought a 


blanket injunction restraining all air/land transport of 
SNM. The motion presently before the Court is somewhat 


narrower in scope. While plaintiff continues to seek the 


7/ 


cessation of all air/land transport of plutonium, the 


relief requested no longer extends to non-commercial, i.e., 


military, air/land transport of enriched uranium. 


Reasserting the arguments proffered in support of 
its prior application, plaintiff contends that air/land 
transport of SNM endangers human life in two ways. First, 
with respect to plutonium, it is asserted that an air crash 
could vwonceivably rupture the receptacles in which this 
highly toxic form of SNM is shipped and, assuming the 
presence of certain meteorological and geographical condi- 
tions, could result in severe injury to the population of 
the fallout wat Second, with respect to both 
plutonium and enriched uranium, plaintiff claims that airport 
security methods are so lax that a determined band of terror- 
ists could gain access to a shipment of SNM anc eafter 


disperse it into the atmosphere, sell it on a black market, 


or even use it to manufacture a nuclear explosive device. 


Apparently in response to the Court's earlier con- 


clusion that "the increased possibility of hijacking involved 


in surface transport more than offsets any increased chance of 
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accidental release which air transport may present," plain- 
tiff suggests that military-assisted surface transport of 
plutonium would provide the relatively low crash-stress 
environment afforded by surface transport without any 

added risk of terrorist activity. In fact, plaintiff argues, 
military-assisted surface transport would be less vulnerable 


to terrorist acts than is the present commercial air transport 


system. 


With regard to enriched uranium, recognizing that 
SNMs other than plutonium do not present any hazard to human 
life in the event of air crash, plaintiff no longer secks the 
cessation of all air transport, but rather, "seeks a lesser 
remedy" -- the cessation of all commercial air/land transport. 
Plaintiff suggests a number of military-assisted air shipment 
alternatives which it urges would eliminate the possibility 


9/ 


of terrorist activity. 


The resolution of plaintiff's positioninvolves a 


number of essentially factual questions, i.e., whether the 
commercial air shipment of SNM presents any cognizable danger 
to human life and whether there are any practical alternatives 


which would reduce the risk of injury, which cannot be resolved 


without the aid of an evidentiary hearing. 
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EFFECT OF PENDING APPEAL 


In the absence of an appeal, a district court has 
complete power over its interlocutory orders, be they in- 
junctive or otherwise, and it lies within the district 


court's discretion to consider newly presented argument 


or evidence. Marcon Wireless Telegraph Co. v. United States, 


320 U.S. 1, 46-49 (1943); Ideal Toy Corp. v. Sayco Doll Corp., 
302 F.2d 623, 625 (2d Cir. 1962). However, once a notice 


of appeal has been filed, jurisdiction over the issues pre- 
sented on the appeal passes to the appellate court and the 
appellant is not usually entitled to present new evidence 
or argument to the trial court during the pendency of the 


appeal. See Turner v. H.M.H. Publ. Co., 328 F.2d 136, 137 


(Sth Cir. 1964); Ideal Toy Corp. v. Sayco Doll Corp., supra. 


The leading case on point is Ideal Toy Corp. v. Sayco 
Doll Corp., supra. In that case, Judge Dimock had granted a 


preliminary injunction, from which order an appeal was filed. 
Subsequently, Judge Bryan denied a motion to vacate or modify 
the injunction. The motion had been based primarily upon 


facts which were not previously in evidence. 


Over a vigorous dissent by Justice Clark, the majority 
drew a distinction between cases in which appeals had been 


filed and cases in which appeals had not been filed. The 


Court ruled that aside from applications to preserve "the 
status quo as of the time of appeal” -- applications which 
could have no potential effect upon the issues then before 
the appellate court -- motions based upon new evidence or 
argument cannot be considered absent leave of the court of 


appeals to proceed below. The Court reasoned that, absent 


permission of the appellate court to reopen, sound judicial 


administration demands that the trial judge exercise juris- 
diction only to the extent permitted by Rule 62(c), F.R.Civ.P. 
That Rule, the Court concluded, authorizes the modification 
of injunctive orders during the pendency of an appeal there- 
from only to preserve the status of the case as it sits 
before the court of appeals or, when “the judge is satisfied 
that his order was erroneous" -- the latter, of course, in- 
volving only evidence that was before the trial judge at the 


time he rendered the ruling under appeal. 


Any contrary reading of Ideal Toy would, in effect, 
erase the distinction between interlocutory orders not 
appealed from and over which "a district court has complete 
power" and those appealed from and over which "jurisdiction 
passes to the appellate court," a distinction that, as noted 


above, was clearly drawn by the majority of the Ideal Court. 


Despite a rigorous effort to categorize the present 
application as a "new motion" pursuant to Rule 65(a) F.R. 


Civ.P. and thus to circumvent the mandate of Ideal Toy, the 


pe i, 


a A saobeisnnaisnadsall 


eee ret eer e een ween 


motion presently before the Court is identical to that 
filed last summer except to the extent that non-commercial 
air/land transport of enriched uranium is not sought to be 
enjoined. This is a de minimus change, since, from the 
outset, plaintiff has conceded plutonium to be the only 
form of SNM presenting a danger to human life in the event 


of an air crash. 


Of the more than twenty affidavits referred to in 
the present notice of motion, only three were not submitted 
in connection with the prior application. The similarity 
between the relief sought in the two motions is highlighted 
by the comment in plaintiff's affidavit in support of the 
latter motion that 

"(iJ£f the relief requested in the 

instant aotice of motion is granted, 

prosecution of the appeal from the 

earlier order may not be necessary." 

It is clear the plaintiff's "new" wichita: which 
"“relfies] on all previous affidavits, letters and memoranda 
submitted to the Court" and "does not repeat all of the argu- 
ments set forth in plaintiff's [previous] memoranda of law 
* * * but rather incorporates them * * * in their entirety," 
is clearly an attempt to reopen this Court's prior ruling 


presently on appeal. 


In this case plaintiff is not seeking a stay pending 


appeal, but rather seeks to reopen the Court's prior decision. 
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Moreover, the relief plaintiff requests would likely moot 
the pending appeal. Under these circumstances, the 
rationale of Ideal Toy demands that, before the evidentiary 
hearing referred to above is held, leave should be obtained 
from the Court of Appeals which, in its discretion,can sus- 
pend proceedings while new matter is introduced before this 


Court. 


A date for an evidentiary hearing will be set 
immediately upon notification by plaintiff that the Court 


of Appeals has granted leave to proceed. 


SO ORDERED. 


WILLIAM C. CONNER 


LIA OU. GUNNER 
United States District Judge 


New York, New York 


May 7, 1976 


FOOTNOTES 


p ig Special nuclear material (SNM) is defined in ~ 
Section ll(aa) of the Atomic Energy Act of 
1954, 42 U.S.C. § 2014(aa), as: 


"(1) plutonium, uranium enriched in 

the isotope 233 or in the isotope 235, 
and any other material which the Com- 
mission, pursuant to the provisions of 
section 2071 of this title, determines: 
to be special nuclear material, but does 
not include source material; or (2) any 
Material artificially enriched by any 
of the foregoing, but does not include 
source material." 


The papers submitted in this action are addressed 
only to plutonium and uranium enriched in either 
of the isotopes 233 Ox 235. 


42 U.S.C. § 4332 provides, inter alia: 


"The Congress authorizes and directs 
that, to the fullest extent possible: 
(1) the policies, regulations, and public 
laws of the United States shall be inter- 
preted and administered in accordance with 
the policies set forth in this chapter, and 
(2) all agencies of the Federal Government — 
shall -- 


* 2 * * 


(C) include in every recommendation 
or report on proposals for legislation 
and other major Federal actions signifi- 
cantly affecting the quality of the human 
environment, a detailed statement by the 
responsible official on -- 


(i) the environmental impact of the pro- 
posed action, 


(ii) any adverse environmental effects 
which cannot be avoided should the pro- 
posal be implemented, 


(iii) alternatives to the proposed action, 


(iv) the relationship between local short- 
term uses of man‘s environment and the 
maintenance and enhancement of long-term 
productivity, and 


(v) any irreversible and irretrievable 
commitments of resources which would be 
involved in the proposed action should 
it be implemented." 


Plaintiff reports to the Court that uraniun en- 
riched in the isotope 233 is not a subject of 
the instant motion, there being no immediate 
plans to transport that SNM by air. 


Defendant NRC is apparently acting as the "lead" 
federal agency. See Natural Resources Defense 
Council v. ‘'° laway, 524 F.2d 79, 86 (2d Cir. 1975). 


For the purposes of plaintiff's motion for in- 
junctive relief, it has been assumed, and in 

the absence of defendants' positing an argument 

to the contrary, it will continue to be assumed, 
that plaintiff can satisfy the preliminary in- 
junction test of “probable success on the merits." 
However, since the mere violation of NEPA or CEQ 
Guidelines does not mandate the issuance of a pre- 
liminary injunction, see text, infra, the issuance 
of the injunction plaintiff seeks must await its 
demonstration of the presence of other well 
established criteria relevant to a ruling that 
preliminary injunctive relief is appropriate. 


Although a copy of the draft EIS was submitted to 
the Court, none of the substantive portions of that 
statement was relied upon in deciding the instant 
motions. : 


In recent months, Congress has limited the 
number of air shipments of plutonium through 
Public Laws 94-79 and 94-187. Shortly after 
Public Law 94-79 became effective, the NRC 
ordered its licensees to cease shipping plu- 
tonium by air and, at the NRC's request, 
states with which the NRC has agreements pur- 
suant to 42 U.S.C. § 2021 took similar action 
with respect to their licensees. The above 
does not extend to medical devices which are 
designed for individual human application. 


The Energy Research and Development Adminis- 
tration, the only non-military shipper of 
plutonium which does not need an NRC license, 
makes approximately one shipment of plutonium 
by air each week. All of these shipments are 
assertedly related to the national security 
exception to Public Law 94-187. 


Plutonium is conceded by plaintiff to be the 
only SNM which presents any real hazard to 
human life in the event of an air crash. This 
fact was not taken into consideration by plain- 
tiff in framing its initial injunction motion, 
but is reflected in its present, more limited 
application. 


Defendants have cited, but have not seriously 
discussed, the relevance of two statutes, 18 
U.S.C. § 1385 and 31 U.S.C. § 628, in support 
of their contention that military-assisted 
transport of SNM is of "questionable legality." 
A review of the legislative history of these 
statutes and the few cases which have construed 
them leaves unclear what relevance Sections 1385 
and 628 have to the issue at bar. However, de- 
fendants are given leave, if they elect to do so, 
to submit a supplemental brief developing that 
position. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


en aa ath en Ab a AES PED ED EP EEE BO Xx 
THE STATE OF NEW YORK, 
Plaintiff, 
-against- : 
The Nuclear Regulatory Commission, ana 
WILLIAM ANDERS as Chairman; the Energy : 
Research and Development Administration 


and DR. ROBERT C. SEAMANS as the Adminis- NOTICE OF APPEAL 
trator; the Department of Transportation, : 

and WILLIAM T. COLEMAN as Secretary of 

Transportation; the Department of State 75 Civ. 2121 (WCC) 
and HENRY A. KISSINGER as Secretary of : 

State; the Civil Aeronautics Board and 

ROBERT D. TIMM as the Chairman; the 

Federal Aviation Administration and 

ALEXANDER P. BUTTERFIELD as the Chairman; 

the United States Customs Service and 

VERNON B. ACREE as Commissioner and FRED : 

R. BOYETT as Regional Commissioner, 


Defendants. 


Notice is hereby given that the State of buy York, 
plaintiff in the above-captioned action, hereby appeals to the 
United States Court of Appeals for the Second Circuit from each 
and every part of the order of the Honorable William C. Conner, 
United States District Judge entered in this action on the 7th 
day of May, 1976,. denying the motions of the State of New York 


for a preliminary injunction and for declaratory and mandatory 


relief. 


Dated: New York, New York LOUIS J. LEFKOWITZ 
May 12, 1976 Attorney General of the 
State of New York 
Attorney for Plaintiff-Appellant 


JO N'F. SHEA, Iit 
Assistant Attorney General 


ROBERT B. FISKE, JR. 
United States Attorney for 
the Soutl..rn District of 

New York 

Annex 

One St. ]:drew's Plaza 
New York, New York 10007 
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May 13, 1976 


Honorable William C. Conner 
United States District Judge 
Waited Stater Courthouse 
Foley Square 

New York, New York 10007 


Re: The State of New York v. 
The Nuclear Regulatory Commission, 


et al. -- 75 Civ. 2121 (WCC) 
Dear Judge Conner: 


We were informed yesterday that plaintiff has filed 
a notice of appeal from your decision of May 7, 1976, in 
this action. A question has arisen as to whether the draft 
environmenta’ impect statement (the "EIS") which defendants 
sent to you #ill be part of the recoru on this appeal, since 
plaintiff's counsel has argued that it is not. At plaintiff's 
request, a conference was scheduled before you on Friday, 
May 14, 1976, at 4:15 p.m. to seek to resolve this question. 


Defendants are writing this letter because they 
believe that such a meeting would be an unnecessary imposi- 
tion upon your time. The EIS was sent to you by defendants 
under covering letter because they believed it was relevant 
to the motion for a preliminary injunction which was before 
you. I personally delivered it to your chambers so that you 
would receive it as quickly as possible. 


It is surprising that plaintiff would even claim 
that under these circumstances the EIS is not part of the 
record. Surely the Court of Appeals should have before it 
all documents which were before you. What consideration the 


Honorable William C. Conner May 13, 1976 


Court of Appeals will give to such documents is for that 
Court to decide. 


Plaintif> claims that the EIS is not part of the 
record becauss you stated in footnote 6 of your May 7 
opinion that: “Although a copy of the draft EIS was 
submitted to the Court, none of the substantive portion: of 
that statement was relied upon in deciding the instant 
motions.” Plaintiff apparently contends that only documents 
which are relied upon are part of the record on appeal. 


Rule 10(a) of the Federal Rules of Appellate 
Procedure, which states the standard of what constitutes the 
record on appeal, shows that plaintiff is incorrect. It 
provides: 


The original papers and exhibits filed 
in the district court, the transcript 
of proceedings, if any, and a certified 
copy of the docket entries prepared by 
the clerk of the district court shall 
constitute the record on appeal in all 
cases. 


While, as Professor Moore notes citing, inter alia 
Treasure Imports, Inc. v. Henry Armdur & Sons (2d Cir. 1 » 
a district court does not the authority to determine 
what is in the record on appeal, he also states that “original 
papers" as used in Rule 10(a) refers “to all papers presented 
to the district coutt and filed in the record and to all 
papers fi.ed by the district court itself." 9 Moore's 
Federal Practice, Paragraph 210.04[12] and 
Paragraph 210,04[1]N.17; 


a 
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Honorable William C. Conner May 13, 1976 


While defendants believe that the EIS is already 
part of the record, the matter could be readily resolved if 
you would have it filed wich the clerk of the district court 
and added to the docket sheet. We respectfully request that 
this be done and that the conference scheduled before you 
this Friday be cancelled as unnecessary. 


Respectfully yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


By: /: S/ : | 


CHARLES FRANKLIN RICHTER 


Assistant United States Attorney 


Telephone: (212) 791-1972 


cc: Joseph Zedrosser 
Assistant Attorney General 
of the State of New York 
Two World Trade Center 
New York, New York 


488-7567 


May 13, 1976 


Honorable William C. Conner 
United States District Judge 
United States Courthouse 
roley Squarey 

New York, New York 


State of New York v. Nuclear 
Regulatory Commission, et al. 
75 Civ. 2121 (WCC) 


Dear Judye Conner: 


The State of New York has taken an appeal from 
the Court's order of May 7, 1976. Ata conference 
yesterday before Honorable Nathaniel Fensterstock, Staff 
Counsel for the Court of Appeals, Assistant U.S. Attorney 
Charles F. Richter took the surprising position that the 
Draft Environmental Statement on the Transportation of 
Radioactive Material by Air and Other Modes ("DES") would 
be part of the appendix on appeal from the above-mentioned 
order. 


The State's position is that, since the Court 
clearly stated at footnote 6 of its Memorandum of May 7, 
1976, that none of the substantive portions of the DES 
was relied upon in deciding the motiors, the Court did 
-not make the DES part of the record on appeal. 
Accordingly. it would not be included in the appendix. 


Mr. Pensterstock suggested that we contact 
Your Honor in order to seek to resolve this dispute. The 
State of New York applies for a ruling by this Court that 
the DES is not part of the record on appeal and has asked 


To: Honorable William C. Conner May 13, 1976 
Re: State of New York v. Nuclear -2- 
Regulatory Commission, et al. 


for a conference to be held at 4:15 p.m. or. Friday, 
May 14, in accord with the Court's practice. Your 
senior law clerk, David Aronson, has asked both sides 
to submit letters to the Court prior thereto. 


The critical issue here is not simply whether 
the 373 page DES is to be reproduced In the appendix. 
Rather, the critical issue is whether that DES is a part 
of the record on appeal. If the DES were a part of the 
record on appeal, it could be referred to by the defendants 
on the appeal, even if it were not reproduced in the 
appendix. By the same token, since the DES is not part 
of the record, it is not a document to be considered by 
the Court of Appeals, contrary to Mr. Richter's suggestion 
at page 1-2 of his letter of May 13, 1976. 


Under Rule 10(e) of the Federal Rules of 
Appellate Practice, the District Court is the forum of 
first resort to resolve differences between parties regarding 
the record. Rule 10(e) is substantially identical to former 
Rule 75(d) of the Federal Rules of Civil Procedures and 
to still earlier Rule 75(h) of the Federal Rules of Civil 
Procedure 


Mr. Richter in his letter of May 13 attempts to 
mislead the Court regarding its authority by selectively 
citing Professor Moore. At 9 Moore, Federal Practice 
q 210.04(1], cited by Mr. Richter, Protessur Moore referred 
to Rule 10(a) of the Federal Rules of Appellate Procedure 
and declared: 


"rte ix still true that, as the Supreme 
Court once observed, ‘the mere fact 
that a paper is found among the files 
in a cause does not of itself make it 
part of the record.'" (Citation 
omitted). Id. at 1613. 


To: Honorable William C. Conner May 13, 1976 
Re: State of New York v. Nuclear -3- 
Regulatory Commission, et al. 


As it happens, the DES has not even been filed 
with the District Court clerk and does not appear on the 
docket of this action. In this instance, the lack of filing 
and docketing accurately reflects the status of the DES 
as a paper not in the record. 


In discussing Rule 10(e), Professor Moore again 
emphasized that, even if papers have been filed, they are 
not necessarily proper parts of the record since “papers 
on file may not have been used in the district court....” 
9 Moore, Federal Procedure ¢ 210.08(1) at 1638. He there 
pointed out that Rule 10(e) provided a method of resolving 
such a situation. Id. at 1638-39, 1644. 


Thus, in U.S. v. International Boxing Club of New 
York, Inc., 123 P. Supp. 575 (S.D.N.Y. 1954), District 
Judge Noonan ruled that certain papers were not part of the 
record where "they did not form a part of the papers on 
which the decision was based...." Id. at 576. Moreover, 
in Washington v. U.S., 14 P.R.D. 221 (W.D. Kentucky 1953), 
the Ststetot Judge ruled that a document which had been 
produced by plaintiff during her testimony and examined b 
the court but not filed as part of the evidence in the case 
was not part of the record on appeal. 


The test for determining what is in the record 
is not whether the defendants thought that the DES was relevant 
or whether Mr. Richter personally delivered it “as quickly 
as possible” to Your Honor’s chambers, as Mr. Richter seems 
to suggest on page 1 of his May 13 letter. The test is 
whether the Court based its decision on the DES or, in 
other words, relied upon it. 


Since the Court has clearly stated that it did 
not rely upon the substance of the DES, it is defendants, 
not the State of New York, who are unnecessarily imposing 
upon the Court's time. 


1215 


To: Honorable William C. Conner May 13, 1976 
Re: State of New York v. Nuclear -4- 
Regulatory Commission, et al. 


The reference at page 5 of the Court's Memorandum 
to the fact that the DES had been made available and that a 
tentative schedule for public comment and hearings thereon 
had been set is not at all inconsistent with the fact that 
the DES is not part of the record. These facts about 
availability and scheduling were before the Court in any 
event since, as we pointed out at page 3 of our April 2, 
1976 letter to the Court, the Nuclear Regulatory Commission's 
announcement on the subject appears at 41 Fed. Reg. 12937 
(March 29, 1976). Mr. Richter's physical delivery of the 
DES to Your Honor is quite irrelevant in this regard. 


The State had asked to be notified and given the 
opportunity to reply to the DES, if the Court had considered 
the DES. The Court did not give such notice and accordingly 
the State did not reply to the DES. The Court quite 
properly did not consider the DES, in light of the equitable 
considerations set forth in our April 2, 1976, and April 22, 
1976, letters to the Court. If the DES nevertheless were 
now to be added to the record and put before the Court of 
Appeals, the State would be gravely prejudiced. 


Therefore, in accord with the procedures of this 

east that a conference be held as 

scheduled and that the Court promptly rule that the DES is 
not part of the record on appeal. 


Very truly yours, 


LOUIS J. LEFKOWITZ 
Attorney General 


By 


JJZ:xrab JOSEPH J. ZEDROSSER 
Assistant Attorney General 


cc: Charles F. Richter, Esq. 
Assistant U.S. Attorney 
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SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


THE COURT: I understand you are having a 
problem about the content of the record on appeal; 
specifically whether or not the provisional environmental 
impact statement should be part of the record. 

MR. RICHTER: That is correct, your Honor, and 
the state requested this conference today, although the 
government did not se. the need for such a conference. 

I think we should first point out that we do not believe 
that you have the authority to resolve the question as to 
whether the draft EIS 

THE COURT: You better wait and see if I am 
going to decide it in your favor before you take that 
position too strongly, because I am prepared to decide that 
in your favor. Do you still want to press my lack of 
authority? 

MR. RICHTER: No, because I did want to go on 
to say that it seemed to me that the way that you could 
resolve this issue is by simply having the draft EIS filed 
with the clerk. 

THE COURT: That will be done. 

MR. ZEDROSSER: May I be heard a little bit, 
your Honor? 

THE COURT: You may be. Let me say this. 


I don't think there is any doubt about my authority to 
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decide a dispute as to what ought to be in the record 
under Appellate Rule 10-E. With respect to this 
particular document, it was received in chambers and it 
was examined in the course of resolving these matters. 

t wasn't received I suppose prior to the original denial 
of the injunction.. It was received after that, and I 
suppose that is the action appealed from, Mr. Zedrosser; 
is that correct? 

MR. ZEDROSSER: It was apparently delivered 
to your office shortly before the final order came out, 
not the order last year, obviously. 

THE CLERK: It was delivered I think on 
March 3l. 

MR. ZEDROSSER: We received it on Monday the 
29th. I believe the Court might have received it the prior 
Friday. In any case, your Honor, we did ask for the 
conference, as indicated in our May 13 letter to the Court, 
we were asking the Court to rule that the draft environmental 


statement is not part of the record on appeal from the 


recent Ora2r. It is’ our position that it is clear that it 


is not, and we are asking the Court to so rule to resolve 
the dispute. It seems to me dispositive here is what the 
Court said in its own memorandum of May 7, which is that 


it did not rely on the substantive portions of the 
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environmental draft in deciding the motion. The case we 
have pointed out in our May 13 letter, particularly the one 
that was decided here in the Southern District some years 
ago _n the International Boxing Club case, makes it clear 
that if the decision is not based on a particular paper, 
the mere physical fact that it may be found amongst papers 
submitted on the case is not enough. As it happens, this 
paper in fact wasn't filled amongst the papers of the 
case, which in this case accurately reflects, we believe, 
its lack of appearance in the record. 

This is not just a formal matter, your Honor. 
This is a matter of substance. As the Court I am sure 
recalls, we had submitted letters prior to the Court's 
decision of May 7, 1976, in which we indicated the equitable 
reasons why it was inappropriate for a 373-page, self- 
serving draft impact statement to be brought into the 
recoré some two months after the affidavit process has 
closed. Now it appears -- 

THE COURT: Let me say this, just to avoid 
wasting your breath and time. We did not rely on any 
of the contents of the statement, but only upon the fact 
that it had been filed and that it on inspection appeared 


to be a thorough analysis of the problem, and not a mere 


token compliance, and that is all that concerned us. 
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By the same token, the fact of its filing and the fact 

that it is apparently a thorough and not a token statement 

would appear to be relevant to the determination to be made 

by the Court of Appeals. I am not going to tell the Court 

of Appeals the extent to which they should consider it, 

but it is clear that I did consider the fact of its filing. 
MR. ZEDROSSER: There is no problem about that, 

your Honor. As we pointed out in our letter to the Court 

of April 2, the fact of its filing can be found by 

reference to the Federal Register, 41 Federal Register 12937. 

Physical delivery by Mr. Richter is irrelevant to the 

fact of filing or the availaple of comment. That's a fact 

of which the Court can take notice, what has been published 

in the Federal Register. 


THE COURT: We don't have the Federal Register -- 


Ishould not say that. I suppose the Court of Appeals can 


take judicial notice of the Federal Register. But the 


Federal Register may or may not indicate the number of pages 

in the document and the apparent thoroughness of the inquiry. 
MR. ZEDROSSER: Your Honor, I must say I re 

your memorandum opinion of the 7th quite carefully, and 

I don't note any reference therein to apparent thoroughness. 


I must say that this makes me even more disturbed about the 
| 
| 


inclusion of this in the record. We are told on the one 
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hand that the document was not relied upon. Then we are 
told on the other hand that it is apparently 

thorough, something about which whole lawsuits have been 
centered, namely, the thoroughness and adequacy of impact 
statements. Yet we were not told that this would be 
considered and given the opportunity to rebut it, which 
we requested in our letters. The thoroughness of the 
impact statement in compliance with NEPA is not even in 
issue at this point, your Honor. That's not even an 
impact statement. It is a draft statement. 


It seems to me that we are terribly far 


afield. The question is merely whether this was relied on 

in making the order of May 7. It seems to me the Court's 

own footnote makes it clear it didn't rely on it. After that 
it seems to me the implication is clear. Judge Noonan's 
decision in the International Boxing Club case, the other 
district court decision§Swe cited in our brief, all make it 


clear that's the test. It is not a question of whether 


something is physically delivered to the Court's chambers. 


A number of things might be physically delivered 
to the Court's chambers. The prejudice here is clear. 

THE COURT: I don't see any prejudice at all. 

MR. ZEDROSSER: Mr. Richter, if this is in 


the record, will feel free to rely upon anything in the 
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373 pages of the statement, even though in fact the Court 


has said it didn't rely on it. In terms of appellate 


review, what sense could that possibly make? 


Its only function is to prejudice the plaintiff 


here, who was not in the position to rebut these 373 self- 


serving pages. It served no appellate function. 


THE COURT: Although I didn't perhaps specificall 


refer to the thoroughness cf it, I would not have referred 


to it at all if it had been or if it haa appeared to be 


« hastily prepared document designed to establish token 


compliance. 


MR. ZEDROSSER: That makes the whole thing 


even more critical. It is extraordinary that without any 


warning that the Court would deal with that issue, not an 


issue before it, I might add, on the pending motion, then 


have the opinion come out Saying it didn't rely on the 


statement, we didn't respond to it, and now be told it is 


in the record, it is fair game and they can point to it 


with pride or whatever one does with such a statement in 


the Court of Appeals, I find that extraordinary and 


prejudicial. 


.HE COURT: I think the fact that a draft 


environmental impact statement was filed is indeed 


prejudicial in your case, as it Ought to be. If you are 
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amazed, I am equally amazed. This case appears to have been 
filed for public relations purposes and not to accomplish 
any legitimate purpose. The avowed purpose of the lawsuit 
was to get the filing of an environmental impact st. tement. 
When it becomes apparent that the responsible agencies are 
proceeding to prepare an environmental impact statement 


with apparent dispatch, you want to suppress that fact. 


What are you really interested in, Mr. Zedrosser, 
in making headlines,or are you interested in getting an 
nvironmental impact statement with all deliberate speed? 


~—= 


MR. ZEDROSSER: Your Honor, we have been and 


f 


stillware interested in stopping this illegal transport by 


air of special nuclear materials until such time as the 


federal defendants comply with the law. That i. not a PR 
type of request, that is a request under the National 
Environmental Policy Act. Very many NEPA suits are about 


time, your Honor. The question is what happens between the 


time the plaintiff brings suit and the time that eventually 
the recalcitrant defendants do crmply with the law. We 
say unti that time occurs, they shouldn't be allowed 
to continue to license or execute these fli¢ 

We feel this has been clear from the beginning 
of this case, your Honor. Morever, we stoutly deny that 


there has been compliance with NEPA up until this time. 
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A draft does not a final statement make, your Honor. 
Our view of the draft is very different -- 

THE COURT: Please, let me speak for a moment. 
A draft is a necessary step precedent to the filing of a 
final impact statement. Its purpose is to give all of 
tlioose concerned, including the attorney general, an 
opportunity to comment on the draft statement. You would 
be the first to complain if a final impact statement had 
been filed without giving all of those concerned the 
Opportunity to comment on a draft. We have a situation in 


which special nuclear materials were transported for years 


without incident before there was a National Environmental 


Policy Act. We have to allow a reasonable opportunity for 


i 


the preparation of an environmental impact statement pursuant} 


to that Act before we issue injunctive relief. 


| 
| 
| 


I have never been convinced - nat the relief you 
sought didn't promise more mischief than it was designed 


to cure. I have never been convinced that transporting 


special nuclear materials by truck posed a lesser overall 
hazard than transporting such materials even by commercial 
aircraft, considering the fact that one of the principal 
things you are worried apout is hijacking. I have not 
been convinced that hijacking is not a greater hazard in 


the case of surface transportation where the vehicle is 
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available to would-be hijackers at every point in its 
transit, whereas in air transportation it is available only 
at the originating and terminating points. So, much as 

I am aware of the fact that an environmental impact 
statement is required, as long as I am satisfied, as I am, 
that the responsibie agencies are proceeding in good faith 
and with appropriate diligence to prepare such a statement, 
I am not going to give injunctive remedies which may pose 

a greater hazard than the present modes of transportation. 


MR. ZEDROSSER: Your Honor, it is not my 


intent to take the Court's time to try to reargue the merits | 


-~f this matter. There is one thing the Court said on the 
procedural issue before it that I think is worth pointing 
out, and that is that the Court pointed out that we would 
have complained had we not had the right to comment on the 
draft statement. Quite so. But we are in fact not having 
the right to comment on the draft statement in terms of this 


litigation because what happened was that it is now going 


to be in the record even though we did not have the opportun- 


ity to respond. So it seems to me that that argument, 
if anything, would cut the other way on the procedural 
mater. 

As far as the question of injunctions in 


general, without going into the details, which we have 
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hashed over so many times, we certainly don't feel that 


the law under the National Environmental Policy Act require 


that a defendant in violation of the law be given the 


Opportunity to comply before an injunction issues. We 


respectfully submit that that is just not the law. 


THE COURT: That's the point you are arguing 


On appeal, I suppose. I have expressed my point of view, 
and I won't reiterate it. Your chances of convincing me 
otherwise are obviously minimal at this point. 

I believe that the draft statement is properly 
a part of the record and I will see that it is properly 
filed in the clerk's office. It should have been filed 
there before it came to chambers, but I will see that that 
is done. 

You mtlay argue before the Court of Appeals, 
of wiaiii1 eli since I did not rely upon any of the 
substantive statements made in that policy statement, 
the Court of Appeals should not either in determining 
whether I was guilty of an error of law in denying the 
injunctive relief you sought. 


(Court adjourned) 
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